THE BOARD OF SUPERVISORS OF THE COUNTY OF STANISLAUS

ACTION ENDA SUMMARY |
DEPT: Environmental Resources BOARD AGENDA # B-6

Urgent [7] Routine [] AGENDA DATE_September 10, 2013

CEO Concurs with Recommendation YES NO[ ] 4/5 Vote Required YES [ | NO [w]
(Inforpration Attached)

SUBJECT:

Hearing Continued from August 20, 2013, to Consider the Recommended Decision of the Nuisance -
Abatement Hearing Board Regarding CE No. 12-0224 at 0 Bystrum Road, Modesto, California, or Approve
the Settlement Agreement

STAFF RECOMMENDATIONS:

1. Adopt the recommended decision of the Nuisance Abatement Hearing Board regarding nuisances at
0 Bystrum Road, Modesto, California, as set forth in Attachment 1.

Or

2. Approve the settlement agreement (Attachment 4) with the owner(s) of the subject property and
Central Valley Recycling.

FISCAL IMPACT:

Staff from the Department of Environmental Resources (DER) and the Planning Department have
assisted with the subject Nuisance Abatement process. If the property is declared a nuisance and the
business owners do not cease the scrap metal recycling operation, appropriate legal action will be taken.
Costs associated with that action are anticipated to exceed $20,000. An agreed upon settlement

(Continued on next page)

and approved by the following vote, :
Ayes: Supervisors:_Q’Brien, Withrow, Maonteith, De Martini and Chairman Chiesa. ________ ... ____.__

Noes: Supervisors:______________ NONE e
Excused or Absent: Supervisors: NONe el
Abstaining: Supervisor:_________| NOME L

1) Approved as recommended

2) _ Denied

3) Approved as amended

4) X Other:

MOTION: The Board considered the recommended decision of the Nuisance Abatement Hearing Board
regarding nuisances at Central Valley Recycling at 0 Bystrum Road, Modesto, California (CE
No. 12-0224): and, approved the revised settlement agreement with the owners of the subject

ATTEST: CHRISTINE FERRARO TALLMAN, Clerk File No.




Hearing Continued from August 20, 2013, to Consider the Recommended Decision of the
Nuisance Abatement Hearing Board Regarding CE No. 12-0224 at 0 Bystrum Road, Modesto,
California, or Approve the Settlement Agreement

FISCAL IMPACT (Continued):

agreement would avoid those costs. If a forced abatement is necessary, the costs will be
charged to the property owners and if the responsible person fails to pay the cost of
abatement, a Notice of Abatement Lien will be recorded against the property.

DISCUSSION:

The business identified as “Central Valley Recycling” (CVR) is operated on two adjoining
parcels, by Donald Francis Sr. and Donald Francis Jr. Said parcels are both zoned General
Commercial District (C-2) and identified as Assessor’s Parcel Number (APN) 038-012-008
(5624/526 S. 9th St, Modesto) and APN 038-012-009 (0 Bystrum Rd, Modesto) and are owned
by Stanley A. Goblirsch and Joyce O. Goblirsch. The parcel identified as APN 038-012-008 is
improved with two (2) Quonset hut-type buildings used to primarily collect California
Redemption Value (CRV) recycling. CRYV recycling typically includes household items such as
aluminum cans, and plastic and glass bottles. There are no land use/zoning complaints
associated with the portion of this business operating on APN 038-012-008. The parcel
identified as APN 038-012-009 is improved with a truck scale and scale house, containers,
machinery, and piles utilized for the collection of scrap metal items. The scrap metal portion of
the business and the operating practices employed by the operator have resulted in noise and
air quality complaints.

In 2009, the Stanislaus County Director of Planning and Community Development, based on
the evidence at hand at the time, determined that CVR’s scrap metal recycling operation was
similar in character and purpose to permitted uses in County Code Chapter 21.56 General
Commercial (C-2) and approved the issuance of a business license to CVR for scrap metal
recycling, in addition to CRV type recycling, on both APN 038-012-008 and 009. In 2012,
County officials received complaints from residents of the adjoining neighborhood relating to
noise and air pollution from the on-site movement of scrap metal. In response to the
complaints, renewal of the business license application was placed on hold to allow the
Planning Department an opportunity to review the complaints and the current operations.
During staff's review of CVR'’s operation, the complaints of noise and dust were verified and it
was determined that the nature and intensity of the use had changed and was no longer
appropriate for the location. On September 5, 2012, the Director of Planning and Community
Development informed CVR that the County would not approve the business license because
of complaints received from the surrounding neighborhood. Due to the nuisance conditions
arising out of CVR’s operations that were affecting the neighboring residential areas, the
Director determined that the operation of the scrap metal recycling business is not in character
with permitted C-2 uses. The Director informed CVR that if they wished to contest this
determination they may submit a written appeal request within 10 days of the notice, under
County Code 21.112.020(B). No appeal was submitted.

In late 2012 or early 2013, CVR requested Bollard Acoustical Consultants, Incorporated to
prepare a noise study to address noise concerns. The noise study dated January 30, 2013,
showed that CVR exceeded Stanislaus County’s daytime noise level standards contained in
County Code section 10.46.120(B) by 2 to 4 decibels (dB) on the days the facility was in
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operation, and by as much as 6 dB Lmax (the highest root-mean-square (RMS) sound level
measured over a given period of time) and 9 dB L50 at the east property line 50 feet from the
existing residences.

In response to a complaint regarding a non-permitted land use (scrap metal recycling
operation), Department of Environmental Resources Code Enforcement staff conducted an
inspection at 0 Bystrum Road, Modesto, California, and subsequently issued a Notice and
Order to Abate on April 2, 2013, for the following alleged violations:

(1) §21.56.020 and §21.16.040 of the Stanislaus County Code. Non-Permitted Land
Use (scrap metal recycling operation).

(2) §21.56.040(D) of the Stanislaus County Code. No operation (scrap metal recycling
operation) shall be conducted on any premises in such a manner as to cause an
unreasonable amount of noise, odor, dust, smoke, vibration or electrical interference
detectable off the site.

Stanley A. Goblirsch and Joyce O. Goblirsch are the current owners of record according to the
County Assessor’s Office, the County Clerk-Recorder’s Office, and a title report obtained from
Stewart Title Company. The property owners and the operators of CVR have refused to
comply with the Notice and Order to Abate.

On June 27, 2013, staff presented their report to the Nuisance Abatement Hearing Board to
declare the property a nuisance (Attachment 1). A number of issues were raised at the
meeting by both the representatives of CVR and the public, primarily those residing in nearby
homes. Representatives of CVR spoke in opposition of staff's recommendation and stated the
scrap metal recycling operation should be allowed in the C-2 zone. To mitigate the noise, CVR
representatives mentioned that they were willing to build a ten-foot concrete wall (fence) and to
implement a noise plan. CVR representatives also mentioned that a water truck was
purchased to control the dust. Representatives of the public felt that the scrap metal recycling
operation was a nuisance and brought up several issues and concerns. Some of the issues
presented by the public dealt with health concerns such as asthma caused by the amount of
dust created from the property, noise and odor caused by the dismantling of automobiles,
vibration caused by the movement of heavy industrial equipment, an inability to maintain
tenants in nearby rental homes, and the overall quality of life within the surrounding area which
has been adversely affected. The evidence presented to the Nuisance Abatement Hearing
Board on June 27, 2013, is available from the Clerk of the Board.

At that meeting, the Nuisance Abatement Hearing Board declared the property a nuisance and
forwarded the matter to the Board of Supervisors recommending approval (Attachment 1).
The Board may adopt, modify, or reject the recommendations, and if adopted, the property
owner(s) will be required to abate the nuisance within two weeks of the Board’s decision by
complying with the requirements identified in Attachment 1.

The matter was scheduled for consideration on the Board of Supervisor's agenda for July 16,
2013. However, on July 3, 2013, the Chairman of the Board received a letter from Thomas H.
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Terpstra, Attorney-at-Law, representing Central Valley Recycling, requesting a de novo
hearing of the matter before the Board (Attachment 2). It was also requested that the hearing
be scheduled on August 20, 2013, which was the next evening Board meeting. At the July 16,
2013 meeting, the Board approved continuing the hearing as requested.

On July 23, 2013, County Counsel's office received a letter from Thomas H. Terpstra,
requesting to dismiss the code enforcement proceedings and proposed a settiement
agreement to resolve this matter without litigation (Attachment 3).

The item was scheduled to be heard by the Board of Supervisor's on August 20, 2013,
however, prior to the meeting staff and CVR agreed in principal to settle the nuisance
abatement action and the hearing was continued to allow staff and CVR to draft a proposed
settlement agreement. The principal terms of the settlement agreement as stated at the
hearing included (1) County would recognize that a certain level of intensity of scrap metal
recycling is consistent with the C-2 zone; (2) CVR would apply for a conditional use permit to
determine the appropriate level of intensity, conditions of approval, and environmental
impacts; (3) CVR would be allowed to continue operating while diligently pursuing the
conditional use permit under certain operating conditions, including limiting its on-site crushing
activities to 3 hours a day (11am to 2pm only), to minimize impacts to the surrounding
neighborhood. The Board accepted the proposal and requested that the item return to the
Board of Supervisor's in three weeks with a formal agreement developed mutually between
CVR and the County. The terms of this settlement agreement are included as Attachment 4.

POLICY ISSUE:

The recommended action supports the Boards’ priorities of A Safe Community, A Healthy
Community, and the Efficient Delivery of Public Services by improving the quality of life and
protecting the health and safety of the community.

STAFFING IMPACTS:

Staff from the Department of Environmental Services, Planning and Community Development,
and County Counsel will continue to address the nuisance.

CONTACT PERSON:

Jami Aggers, Director of Environmental Resources. Telephone: 209-525-6770
Attachments:

Nuisance Abatement Hearing Board Recommended Decision
Letter from Thomas H. Terpstra dated July 3, 2013

Letter from Thomas H. Terpstra dated July 23, 2013
Settlement Agreement

Additional Site Maps

Additional Photos dated June 27, 2013

OO DHhWN--
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Available from the Clerk:

Nuisance Abatement Hearing Board Staff Report
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NUISANCE ABATEMENT HEARING BOARD.

RECOMMENDED DECISION

IN RE: 0 Bystrum Road, Modesto, CA
Abatement Hearing No. CE# 12-0224

The above referenced matter came before the Nuisance Abatement Hearing Board for
hearing on June 27, 2013. Upon consideration of oral testimony and documentary
evidence presented at the hearing, the Nuisance Abatement Board makes the following
findings of fact and conclusions:

1. The property located at 0 Bystrum Road, Modesto CA, in the unincorporated
area of Stanislaus County, California, also ldentlf;ed as Assessor's Parcel
Number 038-012-009, is zoned C-2, General Commercial District.

2. County Staff confirmed the existence of and presented evidence of violations
of Stanislaus County Codes, (as listed in the County Code(s) or interpreted or
determined to violate County Code(s)) occurrmg on the property, as noted in
“Attachment A."

3. All interested parties were served a Notice and Order to Abate pursuant to
Stanislaus County Code Section 2.92.030, describing the conditions or use of
the property that constitutes the violations and ordering abatement of those
conditions.

4. County staff has attempted to obtain voluntary compliance by the interested
parties, and the interested parties have had significant and reasonable time to
correct all violations but have refused and/or failed to meet the deadlines
prescribed by Notice. _

5. The owners have the legal responsibility for maintenance of the property in
conformance with the applicable law, ordinance and rules, including
abatement of all violations and compliance with all orders of the County.

6. The interested parties were served proper Notice of Hearing to Abate
Nuisance pursuant to Stanislaus County Code Section 2.92.070.
7. Based on the evidence and testimony presented at the hearing, which is

incorporated herein by reference, there is substantial evidence that violations
of the Stanislaus County Code, as set forth in the staff report for the matter,
‘stilt exists on the property. :

8. Pursuant to Stanislaus County Code Section 2.92. 010 the continuing
violations that exist on the property constitute a public nuisance.

ATTACHMENT |




The Nuisance Abatement Hearing Board further recommends the Board of Supervisors -
adopt the following decision:

& Approve Staff's recommendation and determine the use of the property
described as a Non-Permitted Land Use and a Nuisance in the staff report are a
violation of Stanislaus County Code Section 21.56.020,-Section 21.16.040, and
Section 21.56. 040(D)

1. Order the owner and interested parties to abate the nuisance on the property
within two weeks from the date of the Board decision by correcting the
condition or use of the property as set forth in the staff report on this matter.

2. Authorize the County to abate the nuisance and to charge the costs of the
abatement to the County if the Owners or other interested parties do not
abate the nuisance within the specified time period.

3. Authorize County staff, pursuant to Stanislaus County Code Section 2.92.070,
to dispose of any material, equipment, vehicles or other personal property
removed from the property to abate a nuisance in any manner authorized by
law, and to charge the costs of disposal to the owners and/or interested

_parties as part of the cost of abatement.

4. Authorize County staff to charge the owners and/or mterested parties for
County staff time incurred to investigate through the Abatement Hearing.

5. Order a Notice of Abatement Lien be recorded against the property if the
owners and/or interested partles fail to pay the costs demanded by the
County.

[l Deny Staff's recommendation and determine the use of the property described
as a Non-Permiited Land Use and a Nuisarnce in the staff report are not a
violation of Stanislaus County Code Section 21.56.020, Section 21.16.040, and
Section 21.56.040(D). .

NOW THEREFORE, the Nuisance Abatement Hearing Board orders the Director to
forward these findings and conclusions and its recommended decision to the Stanislaus
County Board of Supervisors within 30 days.

Dated: June 27, 2013
&‘-—z/ez—— —

Rlchard Gibson, Chair
Stanlslaus County Nuisance Abatement Hearmg Board

it should be noted that on JuL 16 2013 the Board of Supervisors will hear thls
matter as a consent item.

A




'Atta‘chment A"

RE: File Number CE 12—_0224"
" Assessor's Parcel Number: 038-012-009
Address: 0 BYSTRUM RD, MODESTO, CA

Inspection of the above reference property revealed the following violations of Stanislaus County Code §2.92.010:

Code Section Violation: ~ Corrective Action: ZCvdrﬁﬂ};lmi;Ecébété:-
§21.56.020 and §21.16.040of the :iImmediately discontinuing the non-permitted land use | 05/17/2013
Stanislaus County Code. Non-Permitted (scrap metal recycling operation). For information :

Land Use (scrap metal recycling Tegarding the allowable uses on the property in

.operation).. question, you may consult Stanistaus County Planning

and Community Development, located at 1010 10th
Street, 3rd Floor, Modesto (209-525- 6330)

i§21.56.040(D) of the Stanislaus County Dlscontlnumg the scrap metal recyclmg operauon ywhich  05/17/2013
‘Code. No operation (scrap metal is a nuisance to the public.

recycling operation) shall be conducted

jon any premises in such a manner as to INOTE: Fallure to comply could resultin a i

‘cause an unreasonable amountof ~ ~  civillcriminal action being brought against the
inoise, odor, dust, smoke, vibration or property owner.

lelectrical interference detectable off the -

site.

CC: Central Valley Recycling (CVR), 524 S. 9" St, Modesto, CA 95351
Donald G. Francis, Business Owner of CVR, 2220 Millcreek Dr, Modesto, CA 95351
Thomas H. Terpstra, Attorney at Law, 578 N. Wilma Ave, STE: A, Ripon, CA 95366
Mark Niskanen, JB Anderson Land Use Planning, 139 S: Stockton Ave, Ripon, CA 95366
Paul Bollard, Pre3|dent of Boliard Acoustical Consultants, Inc., 3551 Bankhead Rd, Loomis, CA 95650
Angela Freltas Planning & Community Development Dlrector 1010 10™ St, STE: 3400, Modesto, CA 95354

Enclosures: Stamslaus County Code
9/05/12 letter to Donald Francis from Angela Freitas, Planning & Community Development Director
02/21/13 letter to Donald Francis from Angela Freitas, Planning & Community Development Director




THOMAS H. TERPSTRA

ATTORNEY AT LAW
A PROFESSIONAL CORPORATION :
tterpstra@thtlaw.com 578 N. WILMA AVENUE 209.599.5003
SUITEA F209.599.5008

RIPON, CA 95366

July 3,2013

SENT VIA EMAIL
Vito.Chiesa@StanCounty.com

Vito Chiesa

Chairman of the Board

Stanislaus County Board of Supervisors
1010 Tenth Street, Suite 6700
Modesto, CA 95354

Re:  Central Valley Recycling/Administrative Hearing No. CE#12-0224

Dear Honorable Chairman Chiesa and Board Members:

This office represents Central Valley Recycling in connection with the above-referenced matter.
The Nuisance Abatement Hearing Board heard this matter on June 27, 2013, and CVR received
its decision on July 1, 2013. Pursuant to your County Code, we hereby respectfully request a "de
novo" hearing of this matter before the Board of Supervisors. We further request that in order to
allow adequate time for preparation, that the hearing be held on August 20, 2013. In discussions
with the County Counsel's office, it appears that this date (which is a night meeting) would allow
for more public input as well.

Thank you for your time and consideration of this request.

Very truly yours,

Law Office of Thomas H. Terpstra

T T
Thomas H. Terpstra
Attorney-at-Law

THT:kk
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THOMAS H. TERPSTRA

ATTORNEY AT LAW
A PROFESSIONAL CORPORATION
tterpstra@thtiaw.com 578 N. WILMA AVENUE 209.599.5003
SUITE A F209.599.5008

RIPON, CA 95366

July 23, 2013
Deputy County Counsel Thomas Boze
1010 Tenth Street, Suite #6400
Modesto, California 95354

Re:  Central Valley Recycling
THT Matter ID: 2886-001

Dear Mr, Boze:

As we discussed yesterday, I continue to believe that it would be in the best interests of all
parties to resolve this matter without litigation. My client has made substantial investment in its
business at this location in reliance upon the County's zoning consistency determination.
Moreover, the County has denied my client procedural and substantive due process in the
underlying proceedings.

Rather than being forced to litigate these issues, we once again call upon County Counsel, staff
and our elected officials to develop and implement a reasonable middle ground solution, one
which respects Central Valley Recycling’s property rights, commits all parties to objective and
verifiable mitigation measures, and preserves more than 20 jobs. We are convinced that there
are practical and achievable solutions to noise, dust and other environmental concerns, and stand
prepared to work with staff in an open and public process to identify and implement such
measures.

Our proposal is simple, and if approved, could be documented in a short and concise settlement
agreement:

1. Central Valley Recycling would agree to finalize the noise study (with County staff
approval as to scope of the study) and implement mitigation measures to reduce its noise below
County standards. The noise study shall be completed, and mitigation measures shall be
implemented, within six (6) months of execution of the settlement agreement.

2. When all mitigation measures are in place, a six (6) month trial period will begin. If, at
the end of the six (6) month trial period, the noise attenuation measures are shown not to be
effective in reducing noise below the County's noise standards, as determined by objective
monitoring, or if other nuisance conditions exist, Central Valley Recycling would agree to
pursue a conditional use permit and go through the environmental and planning review process
for this project, during which time no further scrap metal recycling could occur. Conversely, if
no nuisance conditions are identified, Central Valley Recycling may continue to operate and the

ATTACHMENT 3



Thomas Boze
July 23, 2013
Page 2

code enforcement proceedings shall be dismissed. The Board would retain jurisdiction over this
matter to make determinations as needed.

3. While the process outlined above is implemented, neither party waives any of its
rights against the other.

Please present this proposal to your client, and advise as to your position.
Very truly yours,

Law Office of Thomas H. Terpstra

Thomas H. Terpstra
Attorney-at-Law

THT:kk
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SETTLEMENT AGREEMENT

This Settlement Agreement ("Agreement") is entered into by and between the County of
Stanislaus ("County") and STANLEY A. GOBLIRSCH and JOYCE O. GOBLIRSCH
(“Owners”) and CENTRAL VALLEY RECYCLING, INC., (“CVR™).

WHEREAS, the undersigned agree that the following agreement in the best interest of the
Parties;

WHEREAS, the business identified as “Central Valley Recycling” (CVR) is operated on
two adjoining parcels, by Donald Francis Sr. and Donald Francis Jr. Said parcels are both zoned
General Commercial District (C-2) and identified as Assessor’s Parcel Number (APN) 038-012-
008 (524/526 S. 9th St, Modesto) and APN 038-012-009 (0 Bystrum Rd, Modesto) and are
owned by Stanley A. Goblirsch and Joyce O. Goblirsch;

WHEREAS, the parcel identified as APN 038-012-008 is improved with two (2) Quonset
hut-type buildings used to primarily collect California Redemption Value (CRV) recycling.

WHEREAS, the parcel identified as APN 038-012-009 is improved with a truck scale and
scale house, containers, machinery, and piles utilized for the processing and sale of scrap metal
items.

WHEREAS, the scrap metal portion of the business and the operating practices employed
by the operator have resulted in noise and air quality complaints, which appear to relate to the
crushing of motor vehicles (“Vehicle Crushing™)

WHEREAS, in 2009, the County determined that CVR’s scrap metal recycling operation
was similar in character and purpose to permitted uses in County Code Chapter 21.56 General
Commercial (C-2) and approved the issuance of a business license to CVR for scrap metal
recycling, in addition to CRV type recycling, on both APN 038-012-008 and 009;

WHEREAS, on September 5, 2012, the County informed CVR that the County would not
approve the business license and determined that the operation of the scrap metal recycling
business is not in character with permitted C-2 uses because of complaints received from the
surrounding neighborhood of nuisance conditions arising out of CVR’s operations;

WHEREAS, on April 2, 2013, the County issued a Notice and Order to Abate, (“N&O”)
-1-
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for the following alleged violations: (1) §21.56.020 and §21.16.040 of the Stanislaus County
Code. Non-Permitted Land Use (scrap metal recycling operation); and (2) §21.56.040(D) of the
Stanislaus County Code. No operation (scrap metal recycling operation) shall be conducted on
any premises in such a manner as to cause an unreasonable amount of noise, odor, dust, smoke,
vibration or electrical interference detectable off the site;

WHEREAS, On June 27, 2013, based on the evidenced presented the County’s Nuisance
Abatement Hearing Board recommended the Board of Supervisors find the property a nuisance
and order the abatement of the nuisance conditions;

WHEREAS, on July 16, 2013, the Board held a hearing on the matter and continued the
hearing to continuing the hearing at CVR request to August 20, 2013; and

WHEREAS, CVR has maintained (a) that it enjoys a vested right under applicable law to
operate the scrap metal recycling operation and (b) that its use of the property does not constitute
a nuisance; and

WHEREAS, the parties recognize the potential for costly and protracted litigation as to
the foregoing issues, and desire to implement a compromise under which CVR could operate the
scrap metal recycling operation under certain operating protocols and conditions which would
limit its environmental effects and potential nuisance complaints, and desire to resolve the
question of the appropriate intensity of use using the Conditional Use Permit process set forth in
Stanislaus County Code Chapter 21.96; and

WHEREAS, prior to the August 20, 2013, hearing the parties agreed in principal to the
following terms to resolve the matter.

NOW, THEREFORE, in consideration of the following covenants and agreements, the
Parties agree as follows:

1. The Parties Agree that the use of the property for scrap metal recycling, at the
intensity currently conducted by Owners and CVR, is a nuisance as described in the N&O.

2. County acknowledges that Owners and CVR’s use of the Property for scrap metal
recycling activities as conducted on July 21, 2009 that were in compliance with Stanislaus County

Code section 21.56.040(D) are in character with permitted uses in the C-2 Zoning District.

-2- SETTLEMENT AGREEMENT
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County agrees to allow the use to continue as currently operated during the pendency of the

Conditional Use Permit process outlined herein under the following conditions:

a.

b.

3.

The tin pile to be relocated 150 feet from the fence line to the east;

Excavator usage to be limited to areas in front of the tin pile, and the excavator
shall not operate in the back of the site;

Concrete blocks to be placed around the tin pile in a U-shape to form a partial
noise barrier to the east;

Trucks to be loaded in the front of the tin pile (further west of the nearest
residences to the east), and cars are to be unload in front of the tin pile instead of
the previous locations behind the pile;

Concrete blocks to be placed around the metal bailer to block the noise from the
nonferrous material and bailer in the direction of the nearest residences to the east;
Keep excavator and sheer equipment away from the back fence along Bystrum
Rd.;

Vehicle Crushing shall be limited to the hours of 11:00 a.m., to 2:00 p.m., Monday
through Saturday; and

As set forth below, Owners and CVR shall timely submit and diligently process a
Conditional Use Permit application seeking approval by County of scrap metal
recycling at greater intensity than the property was operated during the term of the
2009 business license.

All operations shall be conducted in a manner that complies with section
21.56.040(D) and Chapter 10.46 of the Stanislaus County Code, including without
limitation, all regulations and orders of the San Joaquin Valley Air Pollution
Control District.

County’s performance under this agreement is expressly conditioned on Owners

and CVR diligently applying for and processing the Conditional Use Permit as described herein.

/17
iy
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OWNERS’ OBLIGATIONS
4. Owners shall:
a. Within 14 days of the full execution of this Agreement either:

i. Apply and pay the associated fee to the County for the Conditional Use
Permit (“CUP”) regarding the subject scrap metal recycling use, or, in the
alternative, authorize CVR to make and process said application(s). Owner
shall take all reasonable steps to complete the approval process.

ii. Cause CVR to cease the subject scrap metal recycling use that is not

consistent with the terms of this Agreement.

CVR’s OBLIGATIONS
5. CVR shall:
a. Cooperate with Owner in making application for and subsequent processing of a

Conditional Use Permit for the subject scrap metal recycling use.

RELEASES
6. Release: Owners and CVR on behalf of themselves, their heirs, executors,
administrators, successors and assigns, in consideration of the terms set forth herein, hereby fully
release the County of Stanislaus and each of its entities, agents, contractors, officers and
employees, known or unknown, from all claims and causes of action by reason of any injury
and/or damage which may have arisen before the date of this Agreement.
7. Owners and CVR certify that they have read section 1542 of the Civil Code,

which provides:

A general release does not extend to claims which the
creditor does not know or suspect to exist in his or her
favor at the time of executing the release, which if known
by him or her must have materially affected his or her
settlement with the debtor.

8. Owners and CVR hereby waive application of section 1542 of the Civil Code.

9. Owners and CVR understand and acknowledge that the significance and

-4 - SETTLEMENT AGREEMENT
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consequences of this waiver of section 1542 of the Civil Code is that the Owners and CVR will
not be permitted to make any claims for injury and/or damages that may exist as of the date of
this release but which Owners and CVR do not know exist, and which, if known, would
materially affect the Owners’ and CVR’s decision to execute this release, regardless of whether
Owners and CVRs’ lack of knowledge is the result of ignorance, oversight, error, negligence or
any other cause.

10.  Attorney Fees and Costs: The parties agree to bear their respective costs
associated with this matter, which includes but is not limited to attorneys’ fees, expert and
consultant fees and costs, and any and all costs incurred by each side respectively.

11. County’s Release:  Subject to the reservations set forth herein and Owners’ and
CVR’s performance of all the duties and obligations set forth in this Agreement, County hereby
fully releases the Owners and CVR from all claims and causes of action, which could or might
have been alleged arising out of or relating to the facts and circumstances described in this
Agreement.

12.  New Violations: Owners and CVR acknowledge that nothing in this Agreement
precludes any Federal, State, or County agency or department from assessing new penalties,
issuing new orders, or taking any other actions for violations of laws or orders that occur after the
date this Agreement.

13. Owners and CVR acknowledge and agree that nothing in this Agreement precludes
the County from immediately taking action to abate any violation of any State or Federal law
including but not limited to, the California Building Code, California Housing Code, the
California 2009-0009-DWQ Construction General Permit, or the Federal Porter-Cologne Clean
Water Act present upon the Property. Owners and CVR acknowledge and agree that the County
may take all appropriate legal action to abate any violation of law occurring upon the Property
that in the opinion of the County constitutes an imminent health hazard or a significant threat or
danger to the health of the County’s residents.

14.  Owners and CVR acknowledge and agree that nothing in this Agreement precludes

any Federal, State, or County agency or department from assessing penalties, issuing orders, or
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taking any other actions for violations of laws or orders relating to matters or conditions existing
prior to or concurrently with the date of this Agreement so long as such matters or conditions do
not arise out of or relate to the facts and circumstances which are the subject of this Agreement.

15.  Owners and CVR acknowledge and agree that nothing in this Agreement precludes
any Federal, State, or County agency or department from assessing new penalties, issuing new
orders, or taking any other actions for violations of laws or orders that occur after the date of this
Agreement, including new violations relating to matters or conditions existing prior to or
concurrently with the date of this agreement so long as such matters or conditions do not arise out
of or relate to the facts and circumstances which are the subject of this Agreement.

16.  Owners and CVR acknowledge and agree that nothing in this Agreement shall be
construed as an approval of any particular land use nor shall it create an expectation that any
particular land use will be approved. Neither performance under this agreement, nor any sums
spent by Owners or CVR in performing work required under this Agreement, nor any sums spent
in preparation to obtain a building permit, nor the issuance of any building permit, shall create a

vested right to proceed with any particular development plans.

OTHER MATTERS

17. Governing Law and Integration: ~ This is a fully integrated Agreement, made and
entered into in the State of California and shall in all respects be interpreted, enforced and
governed under the laws of California, except that parole evidence shall not be admissible to
interpret, vary or modify any of the terms of this Agreement. The language of all parts of this
Agreement shall in all cases be construed as a whole, according to its fair meaning, and not
strictly for or against any of the parties. This Agreement sets forth the entire agreement between
the parties with regard to the subject matter hereof. All agreements, covenants, representations
and warranties, express or implied, oral or written, of the parties with regard to the subject matter
hereof are contained herein, and the documents referred to herein or implementing the provisions
hereof. No other agreements, covenants, representations or warranties, express or implied, oral or

written, have been made by either party to the other with respect to the subject matter of the
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Agreement. All prior and contemporaneous conversations, negotiations, possible and alleged
agreements and representations, covenants, and warranties with respect to the subject matter
hereof are waived, merged herein and superseded hereby.

18. Amendment: This Agreement cannot be amended, altered, modified, waived or
superseded, in the whole or in part, except by a written agreement so stating which is signed by
all parties to this Agreement and approved by a court of competent jurisdiction. No delay or
omissions on the part of any party to this Agreement shall operate as a waiver of any such right or
any other right. Waiver of any one breach of any provision hereof shall not be deemed to be a
waiver of any other breach of the same or any other provision hereof.

19.  Counterparts: The parties hereby agree that facsimile signatures of the parties to
this Agreement shall be as binding and enforceable as original signatures; and that this
Agreement may be executed in multiple counterparts with the counterparts together being deemed
to constitute the complete agreement of the parties.

20.  Advice of Attorney: Owners and CVR warrant and represent that in executing
this Agreement they have relied on legal advice from the attorney of their choice, that the terms
of this Agreement and its consequences have been completely read and explained to the Owners
and CVRs by their attorney, and that Owners and CVRs fully understand and agree to be bound
by said terms.

21.  Warranties: Each of the parties to this Agreement warrants that it or they have not
assigned or transferred any cause of action, claim for relief, or other matter released under the
Agreement. Each person who executes this Agreement on behalf of any party to the Agreement
represents and warrants that he or they have been duly authorized by such party to execute the
Agreement.

22.  This Agreement shall inure to the benefit of and be binding on each party, as well
as its or their respective successors or assigns.

23.  Section headings are for convenience only and are not part of the Agreement.

24.  All notices, requests, demands and other communications under the Agreement

shall be in writing and by personal delivery or overnight courier, and shall be deemed having
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been duly given on the date of receipt (receipt shall also include communications that are

delivered to the designated address and left at the premises if no one is at the premises). Notices

shall be addressed as follows, or as the parties may subsequently designate by written notice:

To County:

To Owners:

To CVR:

STANISLAUS COUNTY COUNSEL

Attn: THOMAS E. BOZE, Deputy County Counsel
City-County Administration Building

1010 Tenth Street, Suite 6400

Modesto, California 95354

Stanley A. Goblirsch
Joyce O. Goblirsch
P.O. Box 1010
Ceres, CA 5307

Central Valley Recycling
524 9" Street
Modesto, CA 95351

IN WITNESS WHEREOF, the Parties have executed the Agreement in the County of

Stanislaus, State of California.
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COUNTY OF STANISLAUS

By:
Vito Chiesa,
Chairman
ATTEST:

Christine Ferraro Tallman,
Clerk

By:
Liz King,
Clerk
APPROVED AS TO FORM:

John P. Doering

Deputy County Counsel

DRAFT

OWNERS:

By:

Stanley A. Goblirsch

By:

Joyce O. Goblirsch

CENTRAL VALLEY RECYCLING

By:

Donald Francis Sr.

By:

Donald Francis Jr.

H:\PROJECTS\DER\Code Enforcement\Central Valley Recycling\Settlement Agreement.docx
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STRIKEOUT VERSION

SETTLEMENT AGREEMENT

This Settlement Agreement ("Agreement”) is entered into by and between the County of
Stanislaus ("County"”) and STANLEY A. GOBLIRSCH and JOYCE O. GOBLIRSCH
(“Owners”) and CENTRAL VALLEY RECYCLING, INC,, (“CVR”).

WHEREAS, the undersigned agree that the following agreement in the best interest of the
Parties;

WHEREAS, the business identified as “Central Valley Recycling” (CVR) is operated on
two adjoining parcels, by Donald Francis Sr. and Donald Francis Jr. Said parcels are both zoned
General Commercial District (C-2) and identified as Assessor’s Parcel Number (APN) 038-012-
008 (524/526 S. 9th St, Modesto) and APN 038-012-009 (0 Bystrum Rd, Modesto) and are
owned by Stanley A. Goblirsch and Joyce O. Goblirsch;

WHEREAS, the parcel identified as APN 038-012-008 is improved with two (2) Quonset
hut-type buildings used to primarily collect California Redemption Value (CRV) recycling.

WHEREAS, the parcel identified as APN 038-012-009 is improved with a truck scale and
scale house, containers, machinery, and piles utilized for the processing and sale of scrap metal
items.

WHEREAS, the scrap metal portion of the business and the operating practices employed
by the operator have resulted in noise and air quality complaints, which appear to relate to the
crushing of motor vehicles (“Vehicle Crushing”)

WHEREAS, in 2009, the County determined that CVR’s scrap metal recycling operation
was similar in character and purpose to permitted uses in County Code Chapter 21.56 General
Commercial (C-2) and approved the issuance of a business license to CVR for scrap metal
recycling, in addition to CRV type recycling, on both APN 038-012-008 and 009;

WHEREAS, on September 5, 2012, the County informed CVR that the County would not
approve the business license and determined that the operation of the scrap metal recycling
business is not in character with permitted C-2 uses because of complaints received from the
surrounding neighborhood of nuisance conditions arising out of CVR’s operations;

WHEREAS, on April 2, 2013, the County issued a Notice and Order to Abate, (“N&O”)
-1-
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for the following alleged violations: (1) §21.56.020 and 821.16.040 of the Stanislaus County
Code. Non-Permitted Land Use (scrap metal recycling operation); and (2) §21.56.040(D) of the
Stanislaus County Code. No operation (scrap metal recycling operation) shall be conducted on
any premises in such a manner as to cause an unreasonable amount of noise, odor, dust, smoke,
vibration or electrical interference detectable off the site;

WHEREAS, On June 27, 2013, based on the evidenced presented the County’s Nuisance
Abatement Hearing Board recommended the Board of Supervisors find the property a nuisance
and order the abatement of the nuisance conditions;

WHEREAS, on July 16, 2013, the Board held a hearing on the matter and continued the
hearing to continuing the hearing at CVR request to August 20, 2013; and

WHEREAS, CVR has maintained (a) that it enjoys a vested right under applicable law to
operate the scrap metal recycling operation and (b) that its use of the property does not constitute
a nuisance; and

WHEREAS, the parties recognize the potential for costly and protracted litigation as to
the foregoing issues, and desire to implement a compromise under which CVR could operate the
scrap metal recycling operation under certain operating protocols and conditions which would
limit its environmental effects and potential nuisance complaints, and desire to resolve the
question of the appropriate intensity of use using the Conditional Use Permit process set forth in
Stanislaus County Code Chapter 21.96; and

WHEREAS, prior to the August 20, 2013, hearing the parties agreed in principal to the
following terms to resolve the matter.

NOW, THEREFORE, in consideration of the following covenants and agreements, the
Parties agree as follows:

1. The Parties Agree that the use of the property for scrap metal recycling, at the
intensity currently conducted by Owners and CVR, is a nuisance as described in the N&O.

2. County acknowledges that Owners and CVR’s use of the Property for scrap metal
recycling activities as conducted on July 21, 2009 that were in compliance with Stanislaus County

Code section 21.56.040(D) are in character with permitted uses in the C-2 Zoning District.
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County agrees to allow the use to continue as currently operated during the pendency of the

Conditional Use Permit process outlined herein under the following conditions:

a.

b.

3.

The tin pile to be relocated 150 feet from the fence line to the east;

Excavator usage to be limited to areas in front of the tin pile, and the excavator
shall not operate in the back of the site;

Concrete blocks to be placed around the tin pile in a U-shape to form a partial
noise barrier to the east;

Trucks to be loaded in the front of the tin pile (further west of the nearest
residences to the east), and cars are to be unload in front of the tin pile instead of
the previous locations behind the pile;

Concrete blocks to be placed around the metal bailer to block the noise from the
nonferrous material and bailer in the direction of the nearest residences to the east;

Keep excavator and sheer equipment away from the back fence along Bystrum
Rd.;

Vehicle Crushing shall be limited to the hours of 11:00 a.m., to 2:00 p.m., Monday
through Saturday; ane

As set forth below, Owners and CVR shall timely submit and diligently process a
Conditional Use Permit application seeking approval by County of scrap metal
recycling at greater intensity than the property was operated during-theterm-of
theas of July 21, 2009-business-ticense-; and

All operations shall be conducted in a manner that complies with section
21.56.040(D) and Chapter 10.46 of the Stanislaus County Code, including without
limitation, all regulations and orders of the San Joaquin Valley Air Pollution
Control District.

County’s performance under this agreement is expressly conditioned on Owners

and CVR diligently applying for and processing the Conditional Use Permit as described herein.

Iy
Iy

-3- SETTLEMENT AGREEMENT




© 00 ~N o o b~ w N

S T N N N O T N T T N O e e N N T ~ S S T e
©® N o g B~ W N P O © O N o o~ W N Lk O

STRIKEOUT VERSION

OWNERS’ OBLIGATIONS
4, Owners shall:
a. Within 14 days of the full execution of this Agreement either:

I. Apply and pay the associated fee to the County for the Conditional Use
Permit (“CUP”) regarding the subject scrap metal recycling use, or, in the
alternative, authorize CVR to make and process said application(s). Owner
shall take all reasonable steps to complete the approval process.

ii. Cause CVR to cease the subject scrap metal recycling use that is not

consistent with the terms of this Agreement.

CVR’s OBLIGATIONS
5. CVR shall:
a. Cooperate with Owner in making application for and subsequent processing of a

Conditional Use Permit for the subject scrap metal recycling use.

RELEASES
6. Release: Owners and CVR on behalf of themselves, their heirs, executors,
administrators, successors and assigns, in consideration of the terms set forth herein, hereby fully
release the County of Stanislaus and each of its entities, agents, contractors, officers and
employees, known or unknown, from all claims and causes of action by reason of any injury
and/or damage which may have arisen before the date of this Agreement.
7. Owners and CVR certify that they have read section 1542 of the Civil Code,

which provides:

A general release does not extend to claims which the
creditor does not know or suspect to exist in his or her
favor at the time of executing the release, which if known
by him or her must have materially affected his or her
settlement with the debtor.

8. Owners and CVR hereby waive application of section 1542 of the Civil Code.

9. Owners and CVR understand and acknowledge that the significance and
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consequences of this waiver of section 1542 of the Civil Code is that the Owners and CVR will
not be permitted to make any claims for injury and/or damages that may exist as of the date of
this release but which Owners and CVR do not know exist, and which, if known, would
materially affect the Owners’ and CVR’s decision to execute this release, regardless of whether
Owners and CVRs’ lack of knowledge is the result of ignorance, oversight, error, negligence or
any other cause.

10.  Attorney Fees and Costs: The parties agree to bear their respective costs
associated with this matter, which includes but is not limited to attorneys’ fees, expert and
consultant fees and costs, and any and all costs incurred by each side respectively.

11.  County’s Release:  Subject to the reservations set forth herein and Owners’ and
CVR’s performance of all the duties and obligations set forth in this Agreement, County hereby
fully releases the Owners and CVR from all claims and causes of action, which could or might
have been alleged arising out of or relating to the facts and circumstances described in this
Agreement.

12. New Violations: Owners and CVR acknowledge that nothing in this Agreement
precludes any Federal, State, or County agency or department from assessing new penalties,
issuing new orders, or taking any other actions for violations of laws or orders that occur after the
date this Agreement.

13. Owners and CVR acknowledge and agree that nothing in this Agreement precludes
the County from immediately taking action to abate any violation of any State or Federal law
including but not limited to, the California Building Code, California Housing Code, the
California 2009-0009-DWQ Construction General Permit, or the Federal Porter-Cologne Clean
Water Act present upon the Property. Owners and CVR acknowledge and agree that the County
may take all appropriate legal action to abate any violation of law occurring upon the Property
that in the opinion of the County constitutes an imminent health hazard or a significant threat or
danger to the health of the County’s residents.

14. Owners and CVR acknowledge and agree that nothing in this Agreement precludes

any Federal, State, or County agency or department from assessing penalties, issuing orders, or
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taking any other actions for violations of laws or orders relating to matters or conditions existing
prior to or concurrently with the date of this Agreement so long as such matters or conditions do
not arise out of or relate to the facts and circumstances which are the subject of this Agreement.

15. Owners and CVVR acknowledge and agree that nothing in this Agreement precludes
any Federal, State, or County agency or department from assessing new penalties, issuing new
orders, or taking any other actions for violations of laws or orders that occur after the date of this
Agreement, including new violations relating to matters or conditions existing prior to or
concurrently with the date of this agreement so long as such matters or conditions do not arise out
of or relate to the facts and circumstances which are the subject of this Agreement.

16. Owners and CVR acknowledge and agree that nothing in this Agreement shall be
construed as an approval of any particular land use nor shall it create an expectation that any
particular land use will be approved. Neither performance under this agreement, nor any sums
spent by Owners or CVR in performing work required under this Agreement, nor any sums spent
in preparation to obtain a building permit, nor the issuance of any building permit, shall create a

vested right to proceed with any particular development plans.

OTHER MATTERS

17. Governing Law and Integration:  This is a fully integrated Agreement, made and
entered into in the State of California and shall in all respects be interpreted, enforced and
governed under the laws of California, except that parole evidence shall not be admissible to
interpret, vary or modify any of the terms of this Agreement. The language of all parts of this
Agreement shall in all cases be construed as a whole, according to its fair meaning, and not
strictly for or against any of the parties. This Agreement sets forth the entire agreement between
the parties with regard to the subject matter hereof. All agreements, covenants, representations
and warranties, express or implied, oral or written, of the parties with regard to the subject matter
hereof are contained herein, and the documents referred to herein or implementing the provisions
hereof. No other agreements, covenants, representations or warranties, express or implied, oral or

written, have been made by either party to the other with respect to the subject matter of the

-6- SETTLEMENT AGREEMENT




© 00 ~N o o b~ w N

S T N N N O T N T T N O e e N N T ~ S S T e
©® N o g B~ W N P O © O N o o~ W N Lk O

STRIKEOUT VERSION

Agreement. All prior and contemporaneous conversations, negotiations, possible and alleged
agreements and representations, covenants, and warranties with respect to the subject matter
hereof are waived, merged herein and superseded hereby.

18.  Amendment:  This Agreement cannot be amended, altered, modified, waived or
superseded, in the whole or in part, except by a written agreement so stating which is signed by
all parties to this Agreement and approved by a court of competent jurisdiction. No delay or
omissions on the part of any party to this Agreement shall operate as a waiver of any such right or
any other right. Waiver of any one breach of any provision hereof shall not be deemed to be a
waiver of any other breach of the same or any other provision hereof.

19. Counterparts: The parties hereby agree that facsimile signatures of the parties to
this Agreement shall be as binding and enforceable as original signatures; and that this
Agreement may be executed in multiple counterparts with the counterparts together being deemed
to constitute the complete agreement of the parties.

20. Advice of Attorney: Owners and CVR warrant and represent that in executing
this Agreement they have relied on legal advice from the attorney of their choice, that the terms
of this Agreement and its consequences have been completely read and explained to the Owners
and CVRs by their attorney, and that Owners and CVRs fully understand and agree to be bound
by said terms.

21.  Warranties: Each of the parties to this Agreement warrants that it or they have not
assigned or transferred any cause of action, claim for relief, or other matter released under the
Agreement. Each person who executes this Agreement on behalf of any party to the Agreement
represents and warrants that he or they have been duly authorized by such party to execute the
Agreement.

22. This Agreement shall inure to the benefit of and be binding on each party, as well
as its or their respective successors or assigns.

23.  Section headings are for convenience only and are not part of the Agreement.

24.  All notices, requests, demands and other communications under the Agreement

shall be in writing and by personal delivery or overnight courier, and shall be deemed having
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been duly given on the date of receipt (receipt shall also include communications that are

delivered to the designated address and left at the premises if no one is at the premises). Notices

shall be addressed as follows, or as the parties may subsequently designate by written notice:

To County:

To Owners:

To CVR:

STANISLAUS COUNTY COUNSEL

Attn: THOMAS E. BOZE, Deputy County Counsel
City-County Administration Building

1010 Tenth Street, Suite 6400

Modesto, California 95354

Stanley A. Goblirsch
Joyce O. Goblirsch
P.O. Box 1010
Ceres, CA 5307

Central Valley Recycling
524 9" Street
Modesto, CA 95351

IN WITNESS WHEREOF, the Parties have executed the Agreement in the County of

Stanislaus, State of California.
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COUNTY OF STANISLAUS

By:
Vito Chiesa,
Chairman
ATTEST:

Christine Ferraro Tallman,
Clerk

By:

Liz King,
Clerk

APPROVED AS TO FORM:

John P. Doering
County Counsel

By:

Thomas E. Boze,

Deputy County Counsel

STRIKEOUT VERSION

OWNERS:

By:

Stanley A. Goblirsch

By:

Joyce O. Goblirsch

CENTRAL VALLEY RECYCLING

By:

Donald Francis Sr.

By:

Donald Francis Jr.

H:\PROJECTS\DER\Code Enforcement\Central Valley Recycling\Settlement Agreement.docx
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AS REVISED AND APPROVED BY
THE BOARD OF SUPERVISORS
ON 9/10/2013

SETTLEMENT AGREEMENT

This Settlement Agreement ("Agreement”) is entered into by and between the County of
Stanislaus ("County"”) and STANLEY A. GOBLIRSCH and JOYCE O. GOBLIRSCH
(“Owners”) and CENTRAL VALLEY RECYCLING, INC,, (“CVR”).

WHEREAS, the undersigned agree that the following agreement in the best interest of the
Parties;

WHEREAS, the business identified as “Central Valley Recycling” (CVR) is operated on
two adjoining parcels, by Donald Francis Sr. and Donald Francis Jr. Said parcels are both zoned
General Commercial District (C-2) and identified as Assessor’s Parcel Number (APN) 038-012-
008 (524/526 S. 9th St, Modesto) and APN 038-012-009 (0 Bystrum Rd, Modesto) and are
owned by Stanley A. Goblirsch and Joyce O. Goblirsch;

WHEREAS, the parcel identified as APN 038-012-008 is improved with two (2) Quonset
hut-type buildings used to primarily collect California Redemption Value (CRV) recycling.

WHEREAS, the parcel identified as APN 038-012-009 is improved with a truck scale and
scale house, containers, machinery, and piles utilized for the processing and sale of scrap metal
items.

WHEREAS, the scrap metal portion of the business and the operating practices employed
by the operator have resulted in noise and air quality complaints, which appear to relate to the
crushing of motor vehicles (“Vehicle Crushing”)

WHEREAS, in 2009, the County determined that CVR’s scrap metal recycling operation
was similar in character and purpose to permitted uses in County Code Chapter 21.56 General
Commercial (C-2) and approved the issuance of a business license to CVR for scrap metal
recycling, in addition to CRV type recycling, on both APN 038-012-008 and 009;

WHEREAS, on September 5, 2012, the County informed CVR that the County would not
approve the business license and determined that the operation of the scrap metal recycling
business is not in character with permitted C-2 uses because of complaints received from the
surrounding neighborhood of nuisance conditions arising out of CVR’s operations;

WHEREAS, on April 2, 2013, the County issued a Notice and Order to Abate, (“N&O”)
-1-
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for the following alleged violations: (1) §21.56.020 and 821.16.040 of the Stanislaus County
Code. Non-Permitted Land Use (scrap metal recycling operation); and (2) §21.56.040(D) of the
Stanislaus County Code. No operation (scrap metal recycling operation) shall be conducted on
any premises in such a manner as to cause an unreasonable amount of noise, odor, dust, smoke,
vibration or electrical interference detectable off the site;

WHEREAS, On June 27, 2013, based on the evidenced presented the County’s Nuisance
Abatement Hearing Board recommended the Board of Supervisors find the property a nuisance
and order the abatement of the nuisance conditions;

WHEREAS, on July 16, 2013, the Board held a hearing on the matter and continued the
hearing to continuing the hearing at CVR request to August 20, 2013; and

WHEREAS, CVR has maintained (a) that it enjoys a vested right under applicable law to
operate the scrap metal recycling operation and (b) that its use of the property does not constitute
a nuisance; and

WHEREAS, the parties recognize the potential for costly and protracted litigation as to
the foregoing issues, and desire to implement a compromise under which CVR could operate the
scrap metal recycling operation under certain operating protocols and conditions which would
limit its environmental effects and potential nuisance complaints, and desire to resolve the
question of the appropriate intensity of use using the Conditional Use Permit process set forth in
Stanislaus County Code Chapter 21.96; and

WHEREAS, prior to the August 20, 2013, hearing the parties agreed in principal to the
following terms to resolve the matter.

NOW, THEREFORE, in consideration of the following covenants and agreements, the
Parties agree as follows:

1. The Parties Agree that the use of the property for scrap metal recycling, at the
intensity currently conducted by Owners and CVR, is a nuisance as described in the N&O.

2. County acknowledges that Owners and CVR’s use of the Property for scrap metal
recycling activities as conducted on July 21, 2009 that were in compliance with Stanislaus County

Code section 21.56.040(D) are in character with permitted uses in the C-2 Zoning District.
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County agrees to allow the use to continue as currently operated during the pendency of the
Conditional Use Permit process outlined herein under the following conditions:

a. The tin pile to be relocated 150 feet from the fence line to the east;

b. Excavator usage to be limited to areas in front of the tin pile, and the excavator
shall not operate in the back of the site;

c. Concrete blocks to be placed around the tin pile in a U-shape to form a partial
noise barrier to the east;

d. Trucks to be loaded in the front of the tin pile (further west of the nearest
residences to the east), and cars are to be unload in front of the tin pile instead of
the previous locations behind the pile;

e. Concrete blocks to be placed around the metal bailer to block the noise from the
nonferrous material and bailer in the direction of the nearest residences to the east;

f. Keep excavator and sheer equipment away from the back fence along Bystrum
Rd.;

g. Vehicle Crushing shall be limited to the hours of 11:00 a.m., to 2:00 p.m., Monday
through Saturday;

h. As set forth below, Owners and CVR shall timely submit and diligently process a
Conditional Use Permit application seeking approval by County of scrap metal
recycling at greater intensity than the property was operated as of July 21, 2009;
and

I. All operations shall be conducted in a manner that complies with section
21.56.040(D) and Chapter 10.46 of the Stanislaus County Code, including without
limitation, all regulations and orders of the San Joaquin Valley Air Pollution
Control District.

3. County’s performance under this agreement is expressly conditioned on Owners
and CVR diligently applying for and processing the Conditional Use Permit as described herein.
111
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OWNERS’ OBLIGATIONS
4, Owners shall:
a. Within 14 days of the full execution of this Agreement either:

I. Apply and pay the associated fee to the County for the Conditional Use
Permit (“CUP”) regarding the subject scrap metal recycling use, or, in the
alternative, authorize CVR to make and process said application(s). Owner
shall take all reasonable steps to complete the approval process.

ii. Cause CVR to cease the subject scrap metal recycling use that is not

consistent with the terms of this Agreement.

CVR’s OBLIGATIONS
5. CVR shall:
a. Cooperate with Owner in making application for and subsequent processing of a

Conditional Use Permit for the subject scrap metal recycling use.

RELEASES
6. Release: Owners and CVR on behalf of themselves, their heirs, executors,
administrators, successors and assigns, in consideration of the terms set forth herein, hereby fully
release the County of Stanislaus and each of its entities, agents, contractors, officers and
employees, known or unknown, from all claims and causes of action by reason of any injury
and/or damage which may have arisen before the date of this Agreement.
7. Owners and CVR certify that they have read section 1542 of the Civil Code,

which provides:

A general release does not extend to claims which the
creditor does not know or suspect to exist in his or her
favor at the time of executing the release, which if known
by him or her must have materially affected his or her
settlement with the debtor.

8. Owners and CVR hereby waive application of section 1542 of the Civil Code.

9. Owners and CVR understand and acknowledge that the significance and
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consequences of this waiver of section 1542 of the Civil Code is that the Owners and CVR will
not be permitted to make any claims for injury and/or damages that may exist as of the date of
this release but which Owners and CVR do not know exist, and which, if known, would
materially affect the Owners’ and CVR’s decision to execute this release, regardless of whether
Owners and CVRs’ lack of knowledge is the result of ignorance, oversight, error, negligence or
any other cause.

10.  Attorney Fees and Costs: The parties agree to bear their respective costs
associated with this matter, which includes but is not limited to attorneys’ fees, expert and
consultant fees and costs, and any and all costs incurred by each side respectively.

11.  County’s Release:  Subject to the reservations set forth herein and Owners’ and
CVR’s performance of all the duties and obligations set forth in this Agreement, County hereby
fully releases the Owners and CVR from all claims and causes of action, which could or might
have been alleged arising out of or relating to the facts and circumstances described in this
Agreement.

12. New Violations: Owners and CVR acknowledge that nothing in this Agreement
precludes any Federal, State, or County agency or department from assessing new penalties,
issuing new orders, or taking any other actions for violations of laws or orders that occur after the
date this Agreement.

13. Owners and CVR acknowledge and agree that nothing in this Agreement precludes
the County from immediately taking action to abate any violation of any State or Federal law
including but not limited to, the California Building Code, California Housing Code, the
California 2009-0009-DWQ Construction General Permit, or the Federal Porter-Cologne Clean
Water Act present upon the Property. Owners and CVR acknowledge and agree that the County
may take all appropriate legal action to abate any violation of law occurring upon the Property
that in the opinion of the County constitutes an imminent health hazard or a significant threat or
danger to the health of the County’s residents.

14. Owners and CVR acknowledge and agree that nothing in this Agreement precludes

any Federal, State, or County agency or department from assessing penalties, issuing orders, or
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taking any other actions for violations of laws or orders relating to matters or conditions existing
prior to or concurrently with the date of this Agreement so long as such matters or conditions do
not arise out of or relate to the facts and circumstances which are the subject of this Agreement.

15. Owners and CVVR acknowledge and agree that nothing in this Agreement precludes
any Federal, State, or County agency or department from assessing new penalties, issuing new
orders, or taking any other actions for violations of laws or orders that occur after the date of this
Agreement, including new violations relating to matters or conditions existing prior to or
concurrently with the date of this agreement so long as such matters or conditions do not arise out
of or relate to the facts and circumstances which are the subject of this Agreement.

16. Owners and CVR acknowledge and agree that nothing in this Agreement shall be
construed as an approval of any particular land use nor shall it create an expectation that any
particular land use will be approved. Neither performance under this agreement, nor any sums
spent by Owners or CVR in performing work required under this Agreement, nor any sums spent
in preparation to obtain a building permit, nor the issuance of any building permit, shall create a

vested right to proceed with any particular development plans.

OTHER MATTERS

17. Governing Law and Integration:  This is a fully integrated Agreement, made and
entered into in the State of California and shall in all respects be interpreted, enforced and
governed under the laws of California, except that parole evidence shall not be admissible to
interpret, vary or modify any of the terms of this Agreement. The language of all parts of this
Agreement shall in all cases be construed as a whole, according to its fair meaning, and not
strictly for or against any of the parties. This Agreement sets forth the entire agreement between
the parties with regard to the subject matter hereof. All agreements, covenants, representations
and warranties, express or implied, oral or written, of the parties with regard to the subject matter
hereof are contained herein, and the documents referred to herein or implementing the provisions
hereof. No other agreements, covenants, representations or warranties, express or implied, oral or

written, have been made by either party to the other with respect to the subject matter of the
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Agreement. All prior and contemporaneous conversations, negotiations, possible and alleged
agreements and representations, covenants, and warranties with respect to the subject matter
hereof are waived, merged herein and superseded hereby.

18.  Amendment:  This Agreement cannot be amended, altered, modified, waived or
superseded, in the whole or in part, except by a written agreement so stating which is signed by
all parties to this Agreement and approved by a court of competent jurisdiction. No delay or
omissions on the part of any party to this Agreement shall operate as a waiver of any such right or
any other right. Waiver of any one breach of any provision hereof shall not be deemed to be a
waiver of any other breach of the same or any other provision hereof.

19. Counterparts: The parties hereby agree that facsimile signatures of the parties to
this Agreement shall be as binding and enforceable as original signatures; and that this
Agreement may be executed in multiple counterparts with the counterparts together being deemed
to constitute the complete agreement of the parties.

20. Advice of Attorney: Owners and CVR warrant and represent that in executing
this Agreement they have relied on legal advice from the attorney of their choice, that the terms
of this Agreement and its consequences have been completely read and explained to the Owners
and CVRs by their attorney, and that Owners and CVRs fully understand and agree to be bound
by said terms.

21.  Warranties: Each of the parties to this Agreement warrants that it or they have not
assigned or transferred any cause of action, claim for relief, or other matter released under the
Agreement. Each person who executes this Agreement on behalf of any party to the Agreement
represents and warrants that he or they have been duly authorized by such party to execute the
Agreement.

22. This Agreement shall inure to the benefit of and be binding on each party, as well
as its or their respective successors or assigns.

23.  Section headings are for convenience only and are not part of the Agreement.

24.  All notices, requests, demands and other communications under the Agreement

shall be in writing and by personal delivery or overnight courier, and shall be deemed having
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been duly given on the date of receipt (receipt shall also include communications that are

delivered to the designated address and left at the premises if no one is at the premises). Notices

shall be addressed as follows, or as the parties may subsequently designate by written notice:

To County:

To Owners:

To CVR:

STANISLAUS COUNTY COUNSEL

Attn: THOMAS E. BOZE, Deputy County Counsel
City-County Administration Building

1010 Tenth Street, Suite 6400

Modesto, California 95354

Stanley A. Goblirsch
Joyce O. Goblirsch
P.O. Box 1010
Ceres, 