
THE BOARD OF SUPERVISORS OF THE COUNTY OF STANISLAUS 
ACTION AGENDA SUMMARY 

D E PT : ENVIRONMID~TAL RESOURCES ~&bd  BOARD AGENDA # *B-5 

Urgen t  R o u t i n e  
3 AGENDA DATE J u l y  31. 2001 

CEO Concurs w i t h  Recommendation YES f) NO 415 Vote Requ i red  YES - NO - 
(Info rma t i on  Attached) 

-- 

SUBJECT: AMENDMENT OF THE POWER PURCHASE AGREEMENT FOR LONG- 
TERM ENERGY AND CAPACITY BETWEEN STANISLAUS WASTE 
ENERGY COMPANY [COVANTA STANISLAUS, INC.] AND PACIFIC GAS 
AND ELECTRIC COMPANY. 

STAFF 
RECOMMEN- CONSENT TO THE AMENDMENT OF THE POWER PURCHASE 
DATIONS: AGREEMENT FOR LONG-TERM ENERGY AND CAPACITY BETWEEN 

COVANTA STANISLAUS, INC. AND PACIFIC GAS AND ELECTRIC 
COMPANY. 

-- 

FISCAL 
IMPACT : 

Upon required approvals, this amendment will result in an increase in anticipated 
revenues to the Waste-to-Energy Project Fund of about $3.7 million per year for 5 
years. 

BOARD ACTION No. 2001 -555 

On motion of Supervisor-B_l_ommmmmmmmmmrnmmmmmm ----- , Seconded by Supervisor-C3.u_s_4 ...................... 
and approved by the following vote, 
Ayes: Su~e~isors:-M,a~1e!d~B!om~C,a_r_us,o~~n~d,,C,ba_i_r~P_a1!L ...................................................... 
Noes: Su~ewisors:_N~n_e_ .................................................................................... 
Excused or Absent: S u ~ e r v i s o r s : _ S i r l ! , o - n - ~ ~ ~ - ~ ~ ~ ~ - - ~ ~ ~ - - ~ ~ -  ...................................................... 
Abstaining: S u p e ~ i s o r ; N c m e - - - ~ ~ ~ ~ ~  ........................................................................ 
I) X Approved as recommended 
2) Denied 
3) Approved as amended 
MOTION: 

* 

1 1  
ATTEST: CHRISTINE FERRARO TALLMAN, Clerk By: - ~ e ~ u t y  File No. 
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DISCUSSION: 

Covanta Stanislaus, Inc., formerly Ogden Martin Systems of Stanislaus and 
Stanislaus Waste Energy Company, and Pacific Gas and Electric Company (PG&E) 
are parties to a Standard Offer #4 Long-Term Energy and Capacity Power Purchase 
Agreement executed in August, 1 984. 

The Power Purchase Agreement is integral part of the Amended and Restated 
Service Agreement for the Supply and Acceptance of Solid Waste Among the City 
of Modesto, Stanislaus County and Covanta Stanislaus, Inc. 

The Power Purchase Agreement obligates the waste-to-energy facility to sell and 
deliver capacity and energy to PG&E, who in turn is obligated to purchase and 
accept said capacity and energy. The price for capacity and energy was forecasted 
and set during the "fixed price period, and for the remaining years of the term of 
the agreement energy would be paid at a price equal to PG&E's "full short-run 
avoided operating costs" (SRAC). 

Since November 1998 , when the "fixed price period" concluded, the waste-to- 
energy project has been paid according to the SRAC formula. Because natural gas 
has been the primary fuel for utility owned and operated facilities, this formula 
closely represents natural gas prices at the California border. 

Beginning about June, 2000, California experienced shortfalls in energy supplies 
and, in conjunction with circumstances surrounding the 1996 deregulation of the 
electric industry, wholesale electricity prices skyrocketed. Having divested most of 
their generation facilities and paying exorbitant prices for energy supplies while 
consumer rates were frozen, PG&E ultimately filed for bankruptcy protection under 
Chapter 1 1 on April 6,2001. The bankruptcy prevented Covanta from litigation for 
amounts past due, made their contract with PG&E vulnerable to rejection by the 
utility, and they assumed the position of an unsecured creditor. 

During this same period and through April 6,2001 the waste-to-energy project was, 
on one hand, the beneficiary of these rising prices, while on the other, became an 
unsecured creditor for nearly $8,000,000. in capacity and energy sales unpaid by 
PG&E. Since April 7,2001, per an order by the California Public Utilities 
Commission (PUC), PG&E has paid, in full, for all capacity and energy deliveries. 

In June, 2001, the PUC issued a decision allowing qualifying facilities under 
Standard Offer Contracts with PG&E to request that their contracts be modified to 
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DISCUSSION (Continued) 

replace the energy pricing term with a five-year average fixed price of 5.37 
centslkwh, as proposed in the March 23,2001 comments of the Independent 

Energy Producers Assn. The order also contained a July 15,2001 deadline for the 
exercise of this option. 

Regarding the offered energy price of 5.37 centslkwh, it should be noted that 
capacity payments are unchanged from the existing terms of the Power Purchase 
Agreement so actual revenues to the project will be about 7.63 centslkwh. While 
this price per kwh  is lower than the spot market and SRAC during the past few 
months, staff considers the recent spikes in prices to be an aberration from historical 
and expected future pricing. New generation facilities are coming on-line and a 
significant number of new facilities are under construction, or being permitted. 
With several large generators, CalPine Corporation as an example, signing on to the 
5.37 centslkwh offer, it's unlikely that the PUC will approve higher pricing for 
relatively small generators like ourselves. 

Covanta Stanislaus, Inc. notified PG&E of their interest in modifying the Power 
Purchase Agreement per the referenced decision. The terms of the agreement were 
to include: 

1. Agreement on the amount of the pre-petition debt for energy and capacity 
delivered, and owed by PG&E ($7,794,659); 
2. The amount owed will be repaid with interest, although the interest rate 
has yet to be determined; 
3. The timing of the repayment of the agreed to amount (July 15,2005); 
4. PG&E is to assume our contract, thus elevating our pre-petition debt to an 
administrative priority claim; and 
5. Covanta and PG&E to enter into the Power Purchase Agreement 
Amendment agreeing to five years at the fixed average price of 5.37 
centslkwh. 

After consultation with their bankruptcy counsel and representatives of the 
Contracting Communities, Covanta Stanislaus, Inc. executed an amendment of the 
Power Purchase Agreement with PG&E on July 13,2001. The bankruptcy judge 
approved the assumption of our contract by PG&E; however, because of the 
pending deadline the assumption was conditioned upon approvals from the County 
Board of Supervisors and the Modesto City Council. Because of the July 15 
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DISCUSSION (Continued) 

deadline, it remains a possibility that the PUC may claim the "pre-approved" deal 
had expired and the amendment is void or have to be approved by the Commission 
at some future date. 

Section 9.03 of the Service Agreement states that, "The Company [Covanta] shall 
not, without the consent of the Contracting Communities [Stanislaus County and 
the City of Modesto], which consent will not be unreasonably withheld, amend the 
Energy Agreement in any manner." 

Staff recommends that the Board consent to the amendment of the Power Purchase 
Agreement for Long-Term Energy and Capacity between Covanta Stanislaus, Inc. 
and Pacific Gas and Electric Company. 

POLICY 
ISSUE: The Board of Supervisors should determine if the Amendment should be affirmed. 

This action supports the Board's priorities of delivering excellent community services, 
promoting efficient governmental operations, and achieving multi-jurisdictional 
cooperation. 

STAFFING 
IMPACT: There are no staffing impacts 
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RECEIVED 

COVANTA STANISWU$ 

FIRST AMENDMENT TO TRE 
'i* 

POWER PURCHASE AGREEMENT , $. . , - 
'.<' c -, 

BETWEEN .I. . . , 

COVANTA STANISLAUS, INC. 

AND 
PACIFIC GAS AND ELECTRIC COMPANY 

u 
(PG&E LOG N0.16PO52) 

THIS FIRST AMENDMENT ("Amendment") is by and between PACIFIC GAS AND 

ELECTRIC COh@ANY C6PG&E"), a California corporation and COVANTA STANISLAUS, 

INC., a California corporation ("Seller"). PG&E and Seller are sometimes referred to herein 

individually as "Party" and collectively as the "Parties." 

RECITALS 

A. Seller aad PG&E are Parties to a Power Purchase Agreement, exccutcd by Stanislaus 

Waste Encw Company on December 3,1984 and by PG&E on August 2% 1985 (the "PPA"). 

8. On ApA2 ;, 2001, PG&E filed a voluntary petition under ohapter 1 1 of tht United Slates 

Bankruptcy Codc in the San Francisco Division of the United States BYllauptcy Court 

for rhc Northern Distict of California (thc "Banlvuptcy Court") (In re Pac$c Gas and 

Electric Company, Bankr. Case No. 0 1-03923 ). 

C. On June 1 4.200 1, the-Commission issued D.01-06-0 1 5, which approved as reasonable 

certain non-standard PPA price modifications 

D, Seller and PG& MW desire to enter into the PPA price modification set forfh below. 
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Attachment I. 

- *-  

AGREEMENT 

THIS AGREEMENT, dated as of July 13,2001 (the "Effective Datett), by and between 
Stanisiaus Covanta, Inc. ("QF') and Pacific Gas and Electric Company ("PG&%"). ?he QF and 
PG&E an somerunks referred to hcrein as the "Parties." 

WHEREAS, QF and PG&E arc Partics to power purchase agreement for.PG&E's 
purchase of  power from QF's project identified by PG&E Log No. 16P052 CbPPA"); 

WHEREAS, starting on Febwry 1,2001 (the "Initial Default Date"), PG&E failed to pay 
thc fidl amount due to such QF under the PPA'for deliveries of energy and capacity for the period 
between Decanbcr 1,2000 and April 6,2001 as of9:04 am.; 

WHEREAS, the amount of payahla for the QF is set forth in Attachment A hereto for a 
total amount of Seven Million Scvcn Hundred Ninety-four Thousand Six Hundred Fifty-nine 
dollars ($7,794,659), excluding inkrest thereon (the "Prepetition Payablestt); 

WHEREAS, PGBcE asserted that its faiurc to makc ccertaia o f  the Prepetition Payablcs 
was excused based on a claim of force rnajeure and the QFs protested PG&Ets assertion o f  ouch a 
force majem io a letter dated January 30,2001 and QFs continue to dispute such assertions of 
POdkE's claim of force majcure; 

wHERDiS, PG&E filed a Cbapter 1 1 bankruptcy petition pursuant to Title 1 1 United 
States Codes 6 1 0 1 et seq. ("Bdauptcy Code") in the United States BPoknptcy Court for the 
Northern District of California, San Francisco Division (the "Bankruptcy Court") on April 6, 
2001; 

WHERW3, on June 1 3,200 1, the California Public Utilities Commission (the "CPUC") 
issued Decision No. 0 1-06-0 1 5 whereby Qualifyiag Facilities under Standard Offer Contracts 
with P G M  may request that their contracts be modified to replace the energy pricing term with a 
five-year average fixed price of 5.37 wWkWh, as proposed in the March 23,2001 comments of 
the Independent Energy Producers referred to in Decision No. 0 1-06-0 15; 

WHEREAS, the QF notified PG&E of its dank to modify the PPA pwunnt to CPUC 
Decision No. 0 1-06-0 15 on the condition, among othcr things, that the Banluuptcy Court 
authorize PGdtE to assume the PPA on or before July 27,200 1, and in so doing shall devatc the 
Prepetition Payablcs to adminismve priority status pmuant to sections 365 and 503 o f  the 
Banlavptcy Code and preserve the net present valuc of the Prepetition Payables; -. 
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NOW THEREFORE, in consideration of the premises described above and the terms and 
conditions set forth below. the Parties hereby agree & follows: 

1. Acceptance of the CPUC Five-Year Fixed Energy Price Option, 

1.1 upoi entry of a Bankrupky Court order authorking the assumption o f  the PPA as 
spcdfcd in Section 2 hereafter, the ''Bankruptcy Court Approval Date,") udcas  othtxwisc sct 
forth in the PPA, for thc pcriod commencing with the date on which the PPA amendment 
specified in Section 1.2 below has been executed by the Parties and ending upon the 
commencement of the Fixed Rate Period, as defined in Section 1.2 below, the price for energy 
dclivcrcd to PG&E by QF shall bc determined pursuant to the PPA, without reference to the 
pricing sat forth in Attacbmeat B to this Agreement. 

8 

1.2 - Commencing with the date that is the earlier of August 16,2001 or September 1, 
2001 following the Banlovptcy Court Approval Date and ending on July 15,2006 (this pcriod 
referred to hereafter as the "Fixed Rate Period"), QF elects to replace the energy price term 
specified in the PPA (PG&E's "full short-run avoided costs" or 'W short-run avoided operating 
costs" as the case may be) with the applicable energy prices as specified in Attachment B to this 
Agncmcnt, No provision of  the PPA other than the energy price term is or shall be deemed to be 
modified, mendedi waived or otherwise affected by this Agreement. The Parties agree to 
reasonably cooperate and contest any challenge in any Comraission proceeding that seeks to alter 
or the energy pricing terms set forth in AttDchmtnt B to thh Apecment, includiq, but 
not limited to any challenge to the reasonableness of PG&E having entered into this Agreement. 
II, despk such coopemion and contest, a CPUC decision that alters or modifies the pricing 
t e r n  in ~ttachmeni B to this ~greement becomes final and nonappealable, the Parties shall in 
good faith rmegotiate the pricing terms in Attachment B to this Agreement, solely on a 
prospeotive h i s ,  to preserve a five-year annual average fixed price of 5.37 centsflcwh, as 
proposed in the March 23,2001 comments of the Independent Energy Producers refmd to in 
Decision No. 0 1 -06-0 1 5. By no later than July 1 3,200 1 the Parties shall execute m amendment 
to the PPA consistent with the terms of this Section 1. 

2. Court Approval. In connection with the assumption of the PPA: 

a PO&E and the QF shell use their rcspcnivo besr efforts to enter into a Stipulation 
k g ~ t d h g  Assumption of the PPA ("Stiputation") on or before July 13.2001 that shall bc filed in 
the Bankruptcy Court specifying the t a m  of this Agreement; 

- b. PG&E shall use its best efforts to file and servc a Notice of Hearing on Resolution 
of the Motions; and I . 

c. On July 13,2001, PG&E and the QF shall jointly request that the Motion be heard 
on an expedited basis. 

3. Fnn ?-:monte In comeotio~ with PG&Efs waumption of the PPA, PG&E a g n c ~  
to pay to QF the Repetition Payables, including all intcrcst tbereon at the Interest Rate (as 
defined in Section 4), which $ball accrue and be added to the outstanding balance of the 
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- .- 
Prepetitian Payable~ and which shall constitute an adminisbativc expense (the "Cure Amountt') 
on the sooner of the following (thr ''Due Date"): (i) the date on which an order converting fie 
PG&E Chapter 1 1 case to a Chapter 7 case is final and all appeals have been concluded; (ii) the 
date on wMch an order dismissing the PGBE Chapta 1 1 case is emtncd and with no stay having 
been timely; or (iii) the "Plan Effective Date" (as such term is defined in the plan o f  
reorganization as ctktirmed in the PG&E Chapter 1 1 case, the "Plan"), all as part of its 
administmtivc priority cure obligations pursuant to sectioos 365,1129 and 503 of the Bankruptcy 
Code. Them is no "Cure Amount" other than as defined in this Section 3. In the event that the 
Plan Effective Date does not occur on or before Jul 15,2003, PG&E will commence to pay QF X on July 15,2003. and thcr&r monthly on the 15 day of each month a sum equal to two 
percent (2%) of the total Cure Amount, excluding any accnred but unpaid interest thereon. until 
the sooner of the occurrence of the Due Date or July 15,2005, at which time all remaining Curc 
Amounts including all accrued but unpaid interest will be paid in full under (iii) above, or will be 
payable un&t (i) and (ii) above. Intercst shall continue to m e  on the then outstanding 
amouatr until paid. 

4. Interest. Interest shall a c w  on the Prcpetition Payablcs &om their mptctivc 
due dates until paid at a rate to be determined under the provisions of this pamgmph (the "Interest 
Rate"). The parties shall negotiate in good faith in an attempt to determine what is an appropriate 
rate of interest, taking into consideration the facts of this case. Any dispute over the appropriate 
Interest Rate shall be submitted to the Bankruptcy Court for resolution if the parties have not 
agreed on the appropriate Interest Rate by the earliest o f  the following to occur: (a) the entry of 
an order of the Bankruptcy Court in the PG&E case approving a disclosure statement: (b) the 
conversion of  the P O W  case to a case under Chapter 7; or (c) thc dismissal of the PG&E 
Bankkruptcy case. dtbe Bankruptcy Court declines to resolve such dispute, then the disputc over 
the appropriate Interest Rate shall be submitted to any other court of competent jurisdiction. Thc 
Partics agrcc that intcrwt nball accrue and thc Inkrest Ratc shall be determined as set forth 
h e i n ,  but each of the Parties reserves all of their respective rights a3 to the appropriate Interest 
Rate. 

5. Waivcr of Pecuniary Loss Damages. The QF waives its right to assert claims to 
recover "pecuniary loss" damages in connection with assumption of the PPA pursuant to 
Bankruptcy Code section 365(b)(l)(B). This waiver Ehall not diminish or affect QF's right to 
payment of the Prtpetition Payablcs or the Curc Amount, or to recover interest thereon; nor shall 
this waiver affect the dctcmination of the Interest Rate, 

6. Waiver of Rlght to Pre-Assumption Claim. m e  QF waives its right to assert 
claims to receive the difference between the market price and the contract price for energy and 
capacity delivered to PG&E from and after April 6,2001 through the entry of an order approving 
this Agnemcnt. 

U 

7. Paymcnt of P o s t - a p t i o n  Obligations. P G M  shall pay in fbil any and al l  
post-a*iumption obligations due under thc PPA on such data and at such times, p ~ ~ d l l t  to 
Bankmptoy Cott azb!,;un 365. Such obligations shall be afforded administrative priority status 
under Badmptcy Code section 503. Good faith disputes regadiig the amounts to be paid to the 
QF under the PPA for post-assumption deliveries of energy and capacity shall not be deemed a 
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breach of this .4greement and if the parties cannot resolve such disputes, they will be submitted 
to the Banhuptcy Court for resolution. 

8. Reservation of Rights. Ncithcr this Agrrrmtnt nor PG&E's assumption o f  the 
PYA in the manner contemplated huein shall modify, waive, or otherwise prejudice either Party's 
rights and obligations with respect to any proceedings before the CPUC, the Federal Energy 
Regulatory ~arnrn~&aon and the courts, relating to the energy price to be paid purnuant to the 
PPA for the period prior to PGBrE'a assumption of the FPA provided herein, including, but not 
limited to, PG&E1s pending Emergency Motion for Stay of D.99-11-025 to End True-Up for 
Switching QFs, filed J a n w  10,2001 in CPUC proceeding R.99- 1 1-022, and petitions for 
rehearing, enforcement actions, and judicid challenges to CPUC Decision No. 01-03-067 and the 
dispute between the Parties with napcct to tbc statement, computation and payment for 
electricity sold and delivered pursuant to the PPA duringthe period fiom lanlwy 1 through 

* Jaouary 18,2001. 

9. Termination. If there is not an order by the Bankkruptcy Court authorizing this 
agreement and uaumption by PG&E o f  the PPA by August 3 1,2001, QF has the sole right to 
unilaterally eithcr terminate this Agreement, or terminate all provisions o f  this Agreement other 
tbaD paragraph 1. Upon termination of this Agreement, none of the waivers, covenants, 
wmanties, representations, and other provisions of the Agreement shall survive. 

10. Further Approvals. The effectiveness of this Agreement is also contingent upon 
the receipt by the QF of all approvals and authorizations required from the County of Stanislaus 
and the City of Modesto, which approvals are to be received by the QF no later than August 16, 
200 1. If said approvals have not been received by August 16,200 1 this Agccmc~t tcrminatts. 
Upon termination ol US Agreement, none of the waivers, covemnts, wmmties, rcpraentations, 
and ofhcr pmvisIons of the Agreement shall survive. 

1 1. Further Assurances. The QF and PG&E shall take all necessary action to 
implement the terms and conditions contemplated herein. including but not limited to executing 
m e r  documents, if any, to contkm the amendments contemplated in Section 1 and preparing 

documentation and taking any actions necessary to impluncnt Section 2 and approving, 
executing and delivering this Agreement. 

12. Descriptive Headings. Thc descriptive headings of this Agreement ate inserted 
for convenience of reference only and do not constitute a part of this Agreement. AU references 
to scctiom, attachmenrs, or exhibits are m rhe secdans, auachments or exhibits of this 
Agreement. 

13. Expenses. Each Party shall pay i ts  own expenm, professid fbes and othu 
costs comccted with or associated with the negotiation and execution of this Agnemeat. In the 
event my Party bmachcs thia A m t n t ,  the bnaching Party shall pay all cost% and txpcarcs 
(including attomy' f e s  md expenses) incurred by the other Party or Parties in connection wirh 
or arising out of such breach. 

J 

14. Governing Law. This Agreement is made and entaed into in the State of 
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C&oomia, and shall in all respects be interpreted and governed under the laws of California, 
without regard to principles of conflicts of law. 

15. Entire Agreement. This Agreement, and all attachments hereto, sets forth the 
entire agreement between thc Partics relating to the acceptance by the QF of the CPUC five-year 
fixed energy price option, assumption by PG&E of the PPA and the payment of the Cun Amount 
and supercedes and replacw my prior understanding, correspondence. c o d t m e n t s  or 
agrccmnt, whethc~ord or writt.cn concerning the subject matters of this Ageement. Any 
modifica6on or amendment to this Aprncnt must be in writing and must bc signsd and dated 
by the Parties, and must explicitly state that it is intended to be an amendment to or modification 
of tbis Agreement 

16. Binding Agreement. This Agreement shall be binding upon and inure to the 
bcncdit of thc succcsson and assigns of thc Partics hcrcto. - 

17. Construction of Agreement. Counsel for the respective Parties have reviewed and 
participated in the draftinp of this Agreement. Consequently, the principle of construction of 
contracts that ambiguities shall be resolved qainst the drafter shall not be used or applied in the 
interpretation of this Agreement. 

18. Representations. Each Party hereby represents and w m t s  to each of thc other 
Parties that (a) the execution of this Agrecmcnt has been duly authorized by all necessary 
~orporatc,~sharebolder and similar actions; (b) this Agreement has been duly executed and 
dclivaal and constitutes thc legal valid and binding obligation of such Party, edorceable egainst 
such Party is in accordance with its tams; aad (c) the execution and delivery of this Agreement 
and the performance by such Party of its obligations hereunder do not and will not conflict with, 
contravene or 1;;~i . .  c.d law, judgment, order or material contract applicable to or binding on 
such Party or any of its properties or assets. 

19. Execution by Counterparts. This Agreement may be executed in separate 
counterparts, each of which when executed shdl be an original, but all of which, taken together, 
shall coastitute one and the sane instrument, 

20. Bmknaptcy Covrt Approval. Tbis A p m c n t  is subject to Bankruptcy Court 
approval. Notwithstanding execution of this Agreement and entry of an order by tho Bank~~ptcy 
Court approving this Agreement, all parties to this Agreement shall contbuc to have standing to 
be heard at all times and on all rrmftM in tbc B d ~ ~ p t c y  Case of P G E .  The obligations of 
PG$E hereunder shall be binding on any wtee in a Chapter 7 or Chapter 11 Baakruptcy case. 



IN WITNESS WHEREOF, this Agreement has bet&duly executed by or on behalf of the 
QF and PG&E as of the Effective Datc. 

Anthony Ortrndo 
~~t vim mkidmt 

P d c  0.r ud Electric Company 
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---- 
IN WITMESS WHEREOF, this Agreement has been duly executed by or on behalf of the 

QF and PG&E as of the Effective Date- 
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Pacific Gas and Elecbic cornpad 
FIXED ENERGY PRICES FOR QUALIFYING FAClLmES UNDER D,-OlQMI15 ' . 

Effective through December 31,2001 

' fiffmtien of Mnual Fixed Pdca O S e  
Period A * Bu-d 4,417 ' 0.01 8748 
P~c(cld 0 - wlnbd 0.06370 0.023973 
Annual Avorage 0.06370 8,760 0.021338 

-on of S.PonaI Pdca to TOU PHiodrj 
PdodA-llummsi ' 

Peak 0.01171 8.11 774 
PartiakPeak 903 
Qff-Peak 6,047181 0m047'a1~ 2,003 
Super Off-Peak 0.0471 811 737 

POHOCI 8 -wintad 
Peak - - I 

PartlaCPeak 0.~OfJo( 1,612 1.032 0.aezl8ll 
Off-Peak , . 0.0@033# 2,008 0.992 . 0.85D ii ' ..: a i ,  !I . - u .  

Super wPeak 0.060330l 723 

1. Thma energy pricsb are d e W  solely for purpo#ur of bnphenthg tha fmyear fued enerrgty prlee (5.37 oenWwh) 
optton m CPUC Dt?ciWn (0.) 0108015. m a  p r i a  wdl ~#oclrW emally WQ appmprlare TOU calenoar noum 

2 SRAC 7F 0- vatues retlctd ths s e e d  aUoartlon factrua curmntly qmchd in PG&Egs SRAC Tramition Fanula, 
&aptad by CPUC Irt 11.86-12428. Seasonal vabm Mod the Ba#r SRAC energy prlaes adopted in D.96-12428. 

7ho Ww4l orroroqo mhrP d e f h e  fmm mhhg tho aonwncll vdwm by TQU pew bum. 

3. TOU fadara rrffocabrt tho fbd  annuli mrgy price hrm- and aeamal vduss for tirnwae p6rWe. 
Seawml TOU factPfs am darhrred hwl the ratb of the aeaaonal SRAC IF .f3asf~ vduea to the ammge annual value shQ~f l .  
hba8emrrpl TOU factors am as adopbpd in 0.9&12428 (as cemc&d in CPUC P.SfQ1-027). 

period v a k  &, U t e d  &IQ seasonal period houn for the appllcabb year, per the following 

Peri0d.A (May 1 Odober 31) Period 13 (Nwernbsr 1 - Apd 30) 
Dotal Summer hours - (1.065 * Summer Peak 
nom) - (7.022 - summer P M ~ ~ I  ptlak ham) - frow wmr horn - (I .a32 - wlrrter P ~ ~ M W C  

(0346 Summer Super O f f a  hourrU i hourrr) -/0.950 Wftmr Super Off-fsak houn)f T' 
3ummofOfE.palrhourr WbrtwOfT-Po& bur 

4. T O U ~ p r i c e $ t h . p m d u d a f ~ ~ n q ~ ~ r p y v P b r e n n d t h e T 6 U f ~ -  
Ensrgyprlccwr shm do not include rppbcsble line fosr adjmbnenba. 
Line ksrr adjumet'rts will be debamlined in accordance wah CPUC 0.01-01-007. 



THIS AGREEMENT, datcci as of July 13,2001 (the "Effkctive Date"). by and between 
Stanislaus Covanta, Inc. ("QF') and Pacific Gas and Electric Company ("PG&E"). The QF and 
PG&E are somezimI:s referred to herein as the "Parties." 

WITNESSETH 1 

WHEREAS, QF and PO&E arc Partics to power purchase agreement for PG&E's 
purchase of power from QF's project identified by PG&E Log No. 16P052 ("PPA"); 

WHEREAS, starting on Feb~ary  1.2001 (the "Initial Default Date"), PG&E failed to pay 
the full amount due to such QF under the PPA for deliveries of energy and capacity for the period 
between Decembcr 1,2000 and April 6,2001 as of 9:04 a.m.; 

WHEREAS, the amount of payables for the QF is set forth in Attachment A hereto for a 
total amount of Seven Million Seven Hundred Ninety-four Thousand Six Hundred Fifty-nine 
dollars ($7,794,65 9), excluding interest thereon (the "Prepetition Payables"); 

WHEREAS, PG&E asserted that its failure to make certain of the Prepetition Payables 
wzs excused based on a claim of force majeure and the QFs protcstcd PG&Ets wsertion of such a 
fone majeure in a letter dared January 30.2001 and QFs continue to dispute such assertions of 
PG&Es claim of fo~ce majeure; 

WHEREAS, PG&E filed a Chapter 1 1 bankruptcy petition pursuant to Title 1 1 Uni red 
States Codes $8 101 et seq. ( " ~ ~ p t c y  Code") in be Unired Starcs Bankruptcy Court for the 
Northern District of California, Sari Francisco Division (the "Bankruptcy Court") on April 6, 
2001; 

WHEREAS, on June 13,2001, the California Public Utilities Commission (the "CPUC") 
issued Decision No. 0 1 -06-0 1 5 whereby Qualifying Facilities under Standard Offer Contracts 
4 t h  PG&E may request that their contracts be modified to replace the energy pricing term with a 
five-year average fixed price of 5.37 cenWkWh, as proposed in the March 23,2001 comments of 
the Independent Energy Producers r d m d  to in Decision No. 01 -06-01 5; 

WEREAS, the QF notified PG&E of its desire to modify the PPA p w w t  to CPUC 
Decision No. 01-06-01 5 on the condition, among other things, that the B d u ~ p t c y  Court 
authorize PG&E to assume the PPA on or before July 27,200 1, and in so doing shall elevate the 
Prepetition Payables ID administrativc priority sram pursuant to sections 365 and 503 of the 
Bsnkruptcy Code and preserve the net present value of the Prepetition Payables; - 



NOW THEREFORE, in consideration..of the premises described above and the t a m s  and 
conditions set fonh below, thc Parties hereby agree as follows: 

1. Acceptance of the CPUC Five-Year Fixcd Energy Price Option. 

1.1 upo& entry of a Bankruptcy Court order authorizing the assumption of the PPA as 
~pecificd in Scction 2 hereafter, the "Badauptcy Court Approval Date,'? unless otherwise set 
forth in the PPA, for the period commenting with the date on which the PPA amendment 
specified in Section 1.2 below has been executed by thc Parties and ending upon the 
commencement of the Fixed Rate Period, as defined in Section 1.2 below, the price for energy 
delivered to PG&E by QF shall be determined pursuant to the PPA, witbout reference to thc 
pricing set forth in Attachment B to this Agreement. 

1.2 Commencing with the dare rhat is tlic carlicr of August 16,2001 ar September 1. 
2001 following the Bankruptcy Court Approval Date and ending on July 15,2006 (this period 
refened to hmafter as the "Fixed Rate Period"), QF elects to replace the energy price tcrm 
specified in the PPA (PG&E's "hll short-run avoided costsn or 'Wfull short-run avoided opesating 
costs" as the case may be) with the applicable energy prices as specified in Attachment B to this 
Agreement. No provision of the PPA other than the energy price term is or shall be deemed to be 
modified, mended, waived or othmise affected by this Agreement. The Parties agree to 
reasonably cooperate and contest any challenge in any Commission proceeding that seeks to alter 
or modify the energy pricing terms set forth in Attachment B to this Agreement, including, but 
not limited to any challenge to the reasonableness of PG&E having entered into this Agreement. 
If, despite such cooperation and contest, a CPUC decision that alters or modifies thc pricing 
t e r n  in ~ttachmeni t3 to this Agreement becomes final and nonappealable, the Parties shall in 
good faith renegotiate the pricing terms in Attachment B to this Agreement, solely on a 
prospective basis, to preserve a five-year annual average fixcd price of 5.37 centdhuh, as 
proposed in the March 23.2001 comments of the Independent Energy hoducers referred to in 
Decision No. 0 1-06-0 1 5. By no later than July 13,200 1 the Panies shall execute an amendment 
to the PPA consistent with thc tenns of this Section 1. 

2. Court Approval. In connection with the assumption of the PPA: 

a. PG&E and the QF shall use their respective best eEom to emer into a Stipulation 
Regarding Assumption of the PPA ("Stipulation") on or before July 13,2001 that shall be filed in 
the Bankruptcy Court specifying the terms of this Agreement; 

b. PG&E shall use its best efforts to file and serve a Notice of Hearing on Resolution 
of the Motions; and 

c On July 13,200 1, PG&E and the QF shall jointly request that the Motion be heard 
on an expedited basis. -. 

I I 
3. Ft~a ?:met .  In connection with PO&.E's assumption of the PPA, PGdZE apes 

to pay to QF the Repetition Payables, including dl iaterest thereon at the Interest Rate (as 
defined in Section 4). which shall accrue and be added to the outstanding balance of the 



Prepetition Payables and which shall constitute m- tihinismtive expense (the "Cure Amom") 
on the sooner of the allowing (the "Due Date1'): (i) the date on which an order converting the 
PG&E Chapter 1 1 case to a Chapte~ 7 case is final and all appeals have been concluded; (ii) the 
date on which an order dismissing the PG&E Chaptcr 1 1  case is entmd and with no seay having 
been timely; or (iii) the "Plan Effective Date" (as such term is defined in the plan of 
reorganization as cdn;t-med in the PG&E Chapter 1 1 case, the "Plan"), all as part of its 
administrative priority cure obllgarions pursuant to scction3 365, 1 1 29 k d  503 of the Bankruptcy 
Code. There is no "Cure Amount" other than as defined in this Section 3. In the event that the 
Plan Effective Date does not occur on or before Jul 15,2003, PG&E will commence ro pay QF X on Jay i 5,2003, and thcrcafter monthly on the 15 day of each month. a sum equal to two 
percent (2%) of the total Cure Amount, excluding any accrued but unpaid interest thereon, until 
the sooner of the occurrence of the Due Date or July 15,2005, at which time all remaining Cure 
Amounts including all accrued but unpaid interest will be paid in full under (iii) above, or will be 
payable under (i) and (ii) above. Interest shall continue to acme on the then outstanding 
amounts until paid. 

4. Interest. Interest shall accrue on the Preperirion Payablcs from their respective 
due dates until paid at a rate to be determined under the provisions of this paragraph (the "interest 
Raten). The parties shall negotiate in good faith in an attempt to determine what is an appropriate 
rate of interest, taking into consideration thc h b  of this case. Any dispute o v e ~  the appropriate 
Interest Rate shall be submitted to the B h p t c y  Court for resolution if the parties have not 
agreed on the appropriate Interest Rate by the earliest of the following to occur: (a) the e a ~  of 
an order of the Bankruptcy Court in the PG&E case approving a disclosure statement; (b) the 
conversion of the PG&E case to a case under Chapter 7; or (c) the dismissal of the PG&E 
hzhuptcy case. l i the Bankruptcy Court declines to resolve such dispute, then the dispute over 
the appmpriate Interest Rate shall be submitted to any other court of competent jurisdiction. The 
Parties agree that interest shall accrue and the Interest Rate shall be determined as set hrth 
herein, but each of thc Parties reserves all of their respective rights as to the appropriate Interest 
Rate. 

5. Waivu of Pecuniary Loss Damages. The QF waives its right to assert claims to 
recover "pecuniary loss" damages in connection with assumption of the PPA pursuant 10 
Banknrptcy Codc rction 365(b)(l)(B). This waiver shall not diminish or affect QF's right to 
payment of the Prepetition Payables or the Cure Amount, or to recover interest thaeon; nor shall 
this waiver affect the determination of the Interest Rate. 

6. Waiver of Right to ReAssumption Claim. The QF waives its right to assen 
claims to receive the diffuence between the market price and the contract price for energy and 
capacity delivered to PG&E from and after April 6,2001 through the entry of an order approving 
this Agreement. 

Y. 

7. Payment of Post-Assumptian Obligations. PG&E shall pay in full any and all 
post-assumption obligations due under the PPA on such dates and at such times, pu~suant to 
Bankruptcy Codc .&on 3 65. Such obligations shall be af5orded administrative priority status 
under B h p t c y  Code section 503. Good faith disputes regarding the amounts to be paid to the 
QF undu the PPA for post-assumption deliveries of energy and capacity shall not be deemed a 



hreach of this Agreement and if the parties cannot resolve such disputes, they will be submitted 
10 the Bankruptcy COW for resolution 

8. Reservation of Rights. Neither &is Agreemmt nor PGBrE's assumption of the 
PPA in the manner contemplated herein shall modify, waive, or othenvise prejudice either Party's 
rights and obligations with respect to any proceedings before the CPUC, the Federal Energy 
Regulatory ~ommmhon and thc courts, relating to the energy price to be paid pursuant to the 
PPA for the period prior to PG&E's assumption of the PPA provided herein, including, but not 
limited to, PG&E's pending Emergency Motion for Stay of D.99-11-025 to End True-Up for 
Switching QFs, filed January 10,2001 in CPUC proceeding R.99-11-022, and petitions for 
rehearing, enforcement actions, and judicial challenges to CPUC Decision No. 0 1-03-067 and the 
diipute between the Parties with respect to the statemen6 computation and payment for 
electricity sold and delivered p u s m t  to the PPA during the period fiom January 1 through 
January 18,200 1. 

9. Termination. If there is not an order by the Bzmhptcy Court authorizing this 
agreement and assumption by PG&E of the PPA by August 3 1,2001, QF has the sole right to 
unilaterally either terminate this Agreement, or terminafe all provisions of this Agreement other 
than paragraph 1. Upon termination of this Agreement, none of the waivers, covenants, 
-tics, rcprcscntations, and other provisions of the Agreement shdl survive. 

10. Further Approvals. The effcctinncss of this Agreement is also contingent upon 
the receipt by the QF of all approvals and authorizations required fiom the County of Stanislaus 
and the City of Modesto, which approvals are to be received by the QF no later than August 16, 
2001. If said approvals have not been received by August 16,2001 this Agreement terminates. 
Upon termination 01 mis  Agreement, none of the waivers, covenants, warranties, representations, 
and other provisions of the Agreement shall swive. 

1 1. Funher Assurances. The QF and PG&E shall take all necessary action to 
implsment thc terms md conditions contemplated herein. including but not limited to executing 
W e r  documents, if any, to confirm the amendments contemplated in Section 1 and preparing 
any documentation and taking my actions necessary to implement Section 2 and approving, 
executing and delivering this Agreement. 

12. Ducriptive Headings. The descriptive headings of this Agreement are inserted 
for convenience of reference only and do not constitute a part of this Agreement. All references 
to sections, attachmen& or exhibits are to - the sections, auachments or odribiu of this 
Agreement. 

13. Expen-. Each Party shall pay its own expenses. professional fees and other 
costs connected with or associated with the negotiation and execution of this Agreement. In the 
event any Party breaches this Agreement, the breaching Party shall pay all costs aadxpenses 
@ d d i i n g  attorneys' f e s  and expenses) incurred by the other Party or Parties in connection with 
or arising out of such breach 

Y 

14. Governing Law. This Agreement is made and entered into in the State of 
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California, and shall in dl respects be interpreted and governed under the laws of California, 
without regard to principles of conflicts of law. 

15. Entire Agreement. This Apeement, and all attachments hereto, sets forth the 
entire agreement between the Parties relating to the acceptance by the QF of the CPUC five-year 
fixed en- price option, assumption by PG&E of the PPA and the payment of the Cure Amount 
and supercedes and replaces any prior understanding, correspondence. commitments or 
agreement, whethetoral or written concerning the subject matters of this Agreement. Any 
modification or amendment to this Agreement must be in writing and must be signed and dated 
by thc Pruties, and must explicitly state that it is intended to be an amendment to or modification 
of this Agreement. 

16. Binding Agreement. This Agreement shall be binding upon and inure to the 
benefit of the successors and assigns of the P d e s  hereto. 

17. Construction of Agreement. Counsel for the respective Parties have reviewed and 
participated in the drafting of this Agreement. Consequently, the principle of construction of 
contracts that ambiguities shall be resolved against the drafter shall not be used or applied in the 
interpretation of this Agreement. 

18. Representations. Each Party hereby represents and warrants to each of the other 
Parties that (a) the cxccution of this Agreement has been duly authorized by all necessary 

- corporate, shareholder and similar actions; (b) this Agreement has been duly executed and 
delivered and constitutes the legal valid and binding obligation of such Party, enforceable again& 
such Party is in accordance with its terms; and (c) the execution and delivery of this Agreement 
and the performance by such Party of its obligations hatunder do not and will not conflict with, 
contravene or bi=-3, ;1J law, judgment, ordcr or moterial contract applicable to or binding on 
such Party or any of its properties or assets. 

19. Execution by Counterparts. This Agreement may be executed in separate 
counterparts, each of which when executed shall be an original, but all of which, taken together, 
shall constitute one and the same instrument. 

20. B&ptcy Court Approval. This Agreement is subject to Bankruptcy Court 
approval. Nohvithswding execution of this Agreement and entry of an order by the Bankruptcy 
Court approving this Agreement, all parties to this Agreement shall continue to have standing to 
be heard at all times and on all mattm in thc Bankruptcy Case of PG&E. The obligations of 
PG&E hereunder shall be binding on any trustee in a Chapter 7 or Chapter 1 1 Bankruptcy case. 
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-..- 

IN WITNESS WHEREOF, this Agreement has been duly executed by or on behalf of the 
QF and PGdE as of the Effective Datc. 

Anthony Orlnndo 
E r c c e t  vi Prtkidellt 

PadUc Gm d Electric Company 
a CiUbmtia corpondien 
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Attachment B 
- -.- 

Pacific Gas and Electric cornpan4 
F W D  ENERGY PRICES FOR Q U ~  

Effective through December 31,2001 

~tartind 2001  TO^ 
Emrd 2001 TOUl 9RAC 2001 TOU( E m d  

Value Haurn 8ase4 Factor price 41 

$/kwh S h h  
(81 (b) (4 (4 (e)=aWa 

&loaaon of F l a  Pdse to ~eaaand wmd Timd-Use M-: 
Period A - ~ummsd 0.063704 4,417 0.018748 - 0.879 0.0471 811 
Period B - ~ i n t m d  0.0637Oa( 4,343 0.023073 1.123 0 . 0 6 0 3 ~  

krnuol Avwage 0.06370~ 8,760 0.021338 0.053700 

~flo -anal P*es tm TOU Periods 
P d 0 d  A - S u m  " With T i i - U a e  Mebwtrg: 

Peak 0.04718ll 7?4 1.066 0.060248) 
p~utiacp~ak onr?i 811 803 1.022 o.wmd 
Off-Peak 0 . ~ 1 8 1 1  2,003 0.985 0 . ~ 4 ~ 4  

Super Off-Peak 0.0471 611 737 0.946 0.04403q 

Pdod B - ~intmd I 

Peak - - - 
PwWPeak 0.06033 1,612 1 ,032 0.06226ll 
Off-Peak 0.06033 2,008 3 723 

0.902 
Super Off-Peak 0.06033 0.950 0.06731 

1 k 

1. Theee energy priauJ are derived solely for purposes of irnpiemenhhg the Myear fwbd energy p t b  (5.37 csnWkwh) 
0phn in CPUC Dedsim'(D.) 01 -0641 5. These p r i m  will be mel l~ ted  annually lrslng approprfere TOU cabndsr how. 

2. SRAC lF B a t s  vakes refled the eeasonal allocation factors; arrrendy specifii in PG&E's SRAC T r m i b n  Formuh. 
as adopbed by the CPUC in 0.06-12928. Seasanal veluge refled the Baoe SRAC energy p r i m  adopted in D.86-42-028. 
The 8Muel average value Mown aerhrecl from wmightirrg Vls ses-1 d u a e  by TOU peliod hourr. 

3. TOU habn a b u b  tho f d  annul enargy price for tieanom and armonat dues for dm64f -u~  
Swmal TOU fadom are derfved from the rat10 of the s e m d  SRAC TF Beso values to tM avemge annual value &m. 
Inhwmnal  TQU fadom om m adoptsd in 0.98-12028 (as corrected in CPUC 0.9761027). 
Off-peak perbd vaiu6;; a,, ~ ~ a r e d  wing m e m l  period hours for the appUcabIe year, per the bllowing: 

Period A (May 1 - Ocurber 31) Period 0 (November 1 - April 30) 
Fatal Summer houm - (1.085 ' Sunrner Peek 
horn) - (1.022 * summu Par(lel Peak hours) - VoU Wlntbr noun - (1.032 ' Whmr Pa&Pmk 

(0.348 ' Summer Super Off-Peak houn)] 1 burs) - 10.960 ' Wrder Super Off-Peak hours)l I 
Summer Ofl-Pefik hours W b r  WPask bum. 

4. TOU enow pda, is the prod- of the edsrting energy wkre and the TOU hetar. 
Enway prices stKIwn do not Include applicable Une 1088 adjmbnenk 
Line b s  adjustments will be detbrmhed in accordance with CPUC D.01-01407. 


