THE BOARD OF SUPERVISORS OF THE COUNTY OF STANISLAUS
ACTION AGENDA SUMMARY

DEPT: Planning & Community Development Ly BOARD AGENDA # 9:35 a.m.
Urgent Routine __ X a AGENDA DATE: _June 5, 2001
CEO Concurs with Recommendation YES NO 4/5 Vote Required YES NO__ X

(Information Attached)

SUBJECT:

APPEAL BY JANIE MEILY OF PLANNING COMMISSION/STAFF APPROVAL OF SAA NO. 2000-09 FOR A
54 FOOT HIGH CELLULAR TOWER AT 5243 PARADISE ROAD - CONTINUED FROM MAY 8, 2001

PLANNING COMMISSION DECISION:

BASED ON A STAFF RECOMMENDATION, THE PLANNING COMMISSION DENIED THE APPEAL AT ITS
MEETING OF APRIL 5, 2001. STAFF SUPPORTS THE COMMISSION DECISION AND RECOMMENDS THAT
THE APPEAL BE DENIED WHICH WOULD ALLOW STAFF APPROVAL APPLICATION NO. 2000-09 TO BE
GRANTED TO PACIFIC BELL WIRELESS.

THIS MATTER WAS HEARD BY THE BOARD OF SUPERVISORS ON MAY 8, 2001. THE BOARD CONTINUED
THE HEARING TO JUNE TO ALLOW PACIFIC BELL TO TEST A NEW SITE FOR SUITABILITY FOR BEING A
TOWER SITE. PACIFIC BELL WIRELESS WILL REPORT ON THOSE RESULTS AT THIS HEARING.

FISCAL IMPACT:

None.

BOARD ACTION AS FOLLOWS:
No. 2001-413

1) Approved as recommended

2) Denied
3)_X ___ Approved as amended

MOTION: DENIED THE APPEAL BASED UPON THE STAFF REPORT AND THE TESTIMONY RECEIVED TODAY, AS
WELL AS THE TESTIMONY RECEIVED AT THE PREVIOUS HEARING ON 5/8/01, THE BOARD SUPPORTED THE
STAFF APPROVAL APPLICATION #2000-09 AND MADE THE FOLLOWING FINDINGS: 1) THAT THE PROPOSAL
WILL NOT BE DETRIMENTAL TO PERSONS OR PROPERTY IN THE VICINITY 2) IS CONSISTENT WITH ALL
REQUIREMENTS FOR COMMUNICATIONS FACILITIES; 3) UNDER PROVISIONS OF THE 1996
TELECOMMUNICATIONS ACT, THERE IS NOT SUBSTANTIAL EVIDENCE, EITHER WRITTEN OR ORAL, TO
DENY THE TOWER REQUEST AND THE APPEAL IS DENIED; AND, DIRECTED STAFF TO ISSUE STAFF
APPROVAL #2000-09 WITH THE CONDITIONS OF APPROVAL THAT AREAET FORTH

(Mhizac

ATTEST: CHRISTINE FERRARO TALLMAN, Clerk  By: Deputy File No.
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DISCUSSION:

APPEAL BY JANIE MEILY OF PLANNING COMMISSION/STAFF APPROVAL OF SAA
NO. 2000-09 FOR A 54 FOOT HIGH CELLULAR TOWER AT 5243 PARADISE ROAD
- CONTINUED FROM MAY 8, 2001

BACKGROUND

This item before you is an appeal filed by Janie Meily. She is appealing a staff
decision, upheld by the Planning Commission on April 5, 2001, to issue Staff
Approval #2000-09 to Pacific Bell Wireless to allow installation of a cellular
tower. As such appeals are very rare, some background information seems
appropriate.

Chapter 21.91 of the Stanislaus Ordinance Code was adopted in December of
1995 to address siting of various communication facilities that were then
beginning to proliferate. Since the siting of communication facilities is generally
a routine matter, the Planning Commission Advisory Committee worked to
develop siting standards and a streamlined permitting process for communication
facilities, including communication towers, antennas, microwave dish antennas
and equipment shelters. The Chapter states that if communication facilities meet
the siting standards, they may be approved via issuance of a Staff Approval.
Provisions were made to provide notification to surrounding landowners for
conforming communication facilities in the A-2 zoning district. Only proposed
facilities which do not conform to the standards in Chapter 21.91 require use
permits. The exact language of Chapter 21.91 is contained within the body of
the attached Planning Commission staff report.

That report also contains other important information regarding the matter, and
the issue which can be addressed in making your decision. The discussion under
the heading "Federal Legislation" is particularly important as it explains that
County decision makers may not regulate "...on the basis of the environmental
effects of radio frequency emissions...” A great deal of the written evidence
submitted in opposition to this proposed cellular tower was based on arguments
related to emissions. However, this limitation was explained to the Commission
and the audience at the April 5 hearing and all participants did a very good job of
abiding by the federal limitations.

PROJECT DESCRIPTION

The original Staff Approval Application # 2000- 09 from Pacific Bell Wireless
proposed to install a 108’ tall monopole tower with six antennas, two microwave
dishes and two equipment cabinets on a 2500 square foot area of a 46+ acre
parcel located at 5243 Paradise Road, west of Modesto. The dishes and antennas
would be mounted on the tower in the manner that is commonly seen on other
facilities.

Pacific Bell chose the site after reviewing several other possible locations in the
vicinity. A map showing many of those locations is attached. Referrals of the
project were sent to all landowners within one quarter of a mile from the proposed
site. Staff determined that the proposal did meet all required development
standards and has recommended approval of the staff approval. However, area
landowner Janie Meily has filed a formal appeal of our approval. A petition signed
by residents of the general area who oppose the tower has also been received.
Also submitted by the appellants is a package of information that has been
attached to this report for your consideration.
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DISCUSSION
CONTINUED:

POLICY
ISSUES:

STAFFING
IMPACT:

ATTACHMENTS:

Following the filing of the appeal, Pacific Bell Wireless revisited its proposal. The
company met with County officials to try to determine if there were other possible
locations that could be considered. Other properties were discussed, but Pacific
Bell Wireless has chosen to pursue the original location and to address the
neighborhood issues directly.

A very important and significant modification has been made to the project. The
height of the tower has been reduced from 108 feet to 54 feet. This certainly will
reduce potential impacts to spraying activities and to aesthetics, both issues that
were cited by opponents. The company has determined that needed coverage for
cellular service can still be provided with the much lower tower. At 54 feet in
height, the proposed tower would be basically the same height as utility poles
found in the area.

On April 5, 2001, the Planning Commission held a public hearing on the appeal
by Ms. Meily. Notices of the hearing had been mailed, as per County policy, to
all landowners within a quarter mile of the project site. They were also sent to
all crop dusters based in Stanislaus County.

At the hearing, Bob Kachel gave the staff report regarding the appeal. Deputy
County Counsel, Vernon Seeley, explained to the Commission and the audience
the pertinent provisions of the 1995 Federal Communication Act which regulates
communication facilities such as the one being proposed.

Two representatives of Pacific Bell Wireless spoke in opposition to the appeal (in
favor of issuance of the Staff Approval). Following that, a number of project area
residents spoke in favor of granting the appeal. Much of the support for the
appeal was based on aesthetic concerns about impacting view sheds and changes
in the agricultural nature of the area. Rosemary Ott testified that similar towers
elsewhere have adversely effected operation of her needed medical equipment.

Other testimony involved possible emissions but Pacific Bell had testified that the
towers would operate with significantly lower levels of emissions than allowed by
federal regulations. They also recognized that both safety and visual impact
concerns had been lessened by the lowered tower height.

On a motion by Commissioner Wetherbee, seconded by Commissioner

McWilliams, the Commission voted 8-O to deny the appeal, and thus to allow
issuance of Staff Approval 2000-09.

None.

None.

Appeal Letter, Janie Meily, dated April 12, 2001
Planning Commission Staff Report, April 5, 2001
Planning Commission Minutes, April 5, 2001
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This is a request for the Board of Supervisors to appeal the Stanislaus County
Department of Planning and Development Staff Approval of Application Number 2000-
09-Pacific Bell Wireless-Ott Farms at 5243 Paradise Road for a monopole tower (54
foot), two microwaves dishes and two equipment cabinets for the following reasons:

1. The above mentioned area is strictly agricultural & agricultural related. This is a
commercial entity & should not be allowed here.

2. This 54’ tower poses a flight hazard to crop dusting planes and pilots working in this
area who are necessities to the agricultural industry. And, unless the power supply
source to these cabinets and tower is placed underground, additional power poles
and power lines to the cabinets will be needed which, in turn, will add even greater
hazards to crop dusters and effect their ability to properly spray the adjoining area and
crops close to the tower and subsequent power poles and lines and will then effect
farm income.

3. The disruptive effects of the electromagnetic frequencies from those microwave
dishes on highly sensitive medically necessary electronic devices (ie. pace makers &
insulin pumps) used by the members of the community as well those using Paradise

Road on their daily travels.

There have been recently recognized potential health hazards from the microwaves
from cell phones (ie. brain cell and DNA damage, sleep pattern disruptions, etc. per
recent British studies, prompting warnings to minimize cell phone usage particularly by
children) and the subsequent extensive tests and studies being conducted due to
those findings cause us great concern. If there are potential health problems resulting
from cell phone usage, what affects could result from the cumulative exposure of
twenty-four hours a day, seven days a week? This is one of the greatest concerns
throughout this community, particularly to those with young children.

4. The close proximity to an elementary school.

5. The esthetics of constructing a 54' tower & microwave dishes in this particular area.
Those in this community cherish the panoramic view and this tower & subsequent




microwave dishes & equipment cabinets are no more than visual pollution and do not
benefit the community sufficiently to warrant their construction. Due to the flight
hazards to crop dusters and the created visual pollution to those surrounding property
owners these towers, microwave dishes and equipment cabinets only serve to
diminish property value.

6. Section 21.91.040 states co-location is preferred to minimize the number of
communication towers throughout the County. With the reduction in height from 108’ to
54', co-location is impossible/improbable, insuring the construction of another tower
either by this company to increase range of service or another telecommunications
company. Why not locate this tower in an alternate site where a 108’ tower would not
pose such problems and which, in turn would serve to minimize the number of towers
in this area? Pacific Bell has been notified of alternative sites in the community with
willing land owners with adjacent power sources available. Why weren't those sites
investigated? There are other sites in the vicinity better suited than this one.

7. Concerns re television & phone reception interruption/interference due to the
microwave emanations.

8. A petition (original documents submitted to the Department of Planning &
Community Development) signed by 78 members of this community objecting to this
tower (108’ at this time). If necessary, a petition listing objections to the reduced size of
54’ would/could be obtained.

Cellular towers are not permitted in residential communities...why? Do they lower
property values? My property value is of importance to me as are property values to
my neighbors. Are there health concerns? The lives of my loved ones and neighbors
and their children are just as important and valuable to me and to the other members
of this community...as much so as to those who live in protected ‘residential areas’. My
neighbors and | enjoy our lives and standard of living and resent the fact that our
chosen life style be threatened by outside influences and guided by selffish interests.
This IS a community and those members of the community should have a say in
determining what effects their homes, their friends, their families and their lives.

For the aforementioned reasons, |, as a resident of this community object to the
construction of this tower, microwave dishes and equipment cabinets at this site.
Very Truly Y urs,

K ﬂW/ T Ko &

Janle Meily \

[ know the Board of Supervisors meets on Tuesdays and | hope this does not present




a scheduling problem for the agenda but, due to prior commitments, | will be
unavailable until May 29th. | hope these date restrictions can be taken into
consideration in the placement of this matter on the agenda.
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STANISLAUS COUNTY PLANNING COMMISSION

April 5, 2001

STAFF REPORT

APPEAL OF STAFF APPROVAL APPLICATION 2000- 09 / PACIFIC BELL WIRELESS

JANIE MEILY

REQUEST: APPEAL OF A STAFF DETERMINATION TO APPROVE A STAFF APPROVAL TO
ALLOW CONSTRUCTION OF A 54 FOOT HIGH MONOPOLE TOWER AND

RELATED GROUND FACILITIES.

Owner:
Applicant:
Agent:
Location:

Section, Township, Range:
Supervisorial District:
Assessor’s Parcel:
Referrals:

Area of Parcels:

Water Supply:

Sewage Disposal:

Existing Zoning:

General Plan Designation:
Community Plan Designation:
Environmental Review:
Present Land Use:
Surrounding Land Use:

BACKGROUND

APPLICATION INFORMATION

Ott Farms

Pacific Bell Wireless

None

5243 Paradise Rd., between Hart Road and
Stone Road, west of Modesto
4-4-8

District Three (Supervisor Blom)
017-06-10

See Exhibit "C "

46+ acres

N/A

N/A

A-2-40

Agriculture

N/A

Categorical Exemption (Class 3)
Farming, row crops

Orchards, row crops, and scattered
residences.

This item before you is an appeal filed by Janie Meily. She is appealing a staff decision to
issue Staff Approval # 2000-09 to Pacific Bell Wireless to allow installation of a cellular tower.
As such appeals are very rare, some background information seems appropriate.

Chapter 21.91 of the Stanislaus Ordinance Code was adopted in December of 1995 to address
siting of various communication facilities that were then beginning to proliferate. Since the
siting of communication facilities is generally a routine matter, the Planning Commission
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Advisory Committee worked to develop siting standards and a streamlined permitting process
for communication facilities, including communication towers, antennas, microwave dish
antennas and equipment shelters. The Chapter states that if communication facilities meet the
siting standards, they may be approved via issuance of a Staff Approval. Provisions were made
to provide notification to surrounding landowners for conforming communication facilities in
the A-2 zoning district. Only proposed facilities which do not conform to the standards in
Chapter 21.91 require use permits.

Following is the complete text of the chapter of the County ordinance code which applies to
communications facilities:

21.91.010 Applicability.

The regulations set forth in this chapter shall apply to the location in all zoning districts of all
communication facilities, including communication towers, antennas, microwave dish
antennas, and equipment shelters, except the following:

A. Conventional television antennas, amateur radio antennas and similar types of
communication equipment for personal, non-commercial use, and that are not over 60
feet above ground level, are not subject to the requirements of this chapter.

B. Commercial communication facilities in industrial or commercial zoning districts that are
not over 75 feet above ground level are not subject to the requirements of this chapter.

C. Microwave dish antennas for personal, non-commercial use, and commercial microwave
dish antennas less than three feet in diameter that receive signals only are not subject
to the requirements of this chapter. (Commercial microwave dish antennas that are
greater than three feet in diameter or that send signals are subject to the requirements
of this chapter.) (Ord. CS 600 1(part), 1995).

21.91.020 Appropriate authority.

Communication facilities, including communication towers, antennas, microwave dish
antennas, and equipment shelters, may be permitted in any zoning district subject to approval
of a use permit or staff approval permit by the appropriate authority as follows:

A. Planning Director--Any communication facilities that meet the siting standards of this
chapter are subject to a staff approval permit, pursuant to Chapter 21.100. Prior to
action by-the Planning Director on communication facilities in the A-2 (General
Agriculture) district, surrounding property owners and appropriate agencies shall be
notified as provided in Section 21.96.040(A).

B. Planning Commission--Any communication facilities, including ancillary equipment
buildings, that do not meet the siting standards of this chapter are subject to issuance
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of a use permit by the Planning Commission, pursuant to Chapter 21.96. (Ord. CS 600
§ 1{part), 1995). '

21.91.030 Siting standards.
A. General standards

The following standards apply to all communication towers, antennas, microwave dish
antennas, and equipment shelters:

1. The facility shall be located in any area other than a residential district or historical site
(H-S) district or an area designated Residential on the General Plan map.

2. The facility shall meet all yard requirements for structures in the particular zoning
district in which it is located.

3. The communication facilities shall not significantly displace or impair agricultural
operations, including crop dusting, on the subject parcel or surrounding parcels.

4, Identification signs, including emergency phone numbers of the service provider, shall
be posted at all tower and equipment sites.

5. All unused or obsolete towers and equipment shall be removed from their respective
sites within six months after their operation has ceased, at the landowner's expense.

B. Siting standards for communication towers

1. The tower shall be a monopole design unless the Planning Director determines that it
would not be visible to the general public, in which case a lattice tower design may be
approved.

2. The height of the tower shall not exceed 130 feet above ground level.

3. The tower shall be located a distance equal to at least twice the height of the tower

from residential structures on adjoining properties.
C. Siting standards for antennas, including microwave dish antennas

1. Antennas may be mounted on communication towers, water towers, billboards,
building facades, or other structures if they are screened or mounted in an aesthetically
acceptable manner. Both the antenna and any screening structure are subject to all
applicable building code requirements including building structure and wind load
integrity.
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2. The overall height of the antenna, including mounting hardware or base, shall not
exceed ten feet above the height of the building or structure on which it is mounted,
or the height of the building plus the horizontal distance from the antenna to the edge
of the roof, whichever is greater.

3. Equipment shelters shall be a maximum of 600 square feet in size.
(Ord. CS 600 1(part), 1995).

21.91.040 Co-location preferred.

To minimize the number of communication towers throughout the County, service providers
shall employ all reasonable measures to co-locate their antenna equipment on existing towers
prior to applying for approval of new towers. All County agencies and service providers

shall be encouraged to permit co-location of microwave dishes and cellular facilities on

appropriate existing structures subject to reasonable engineering requirements. (Ord. CS 600
§ 1(part), 1995).

21.91.050 Aesthetic considerations.

Decisions on use permits or staff approval permits may take into consideration the aesthetic
impact of the proposed microwave dish antennas and/or communications facilities and may
include conditions of approval for the purpose of reducing the visual impact of the antenna
and/or facility as seen from adjacent properties or for the purpose of reducing the potential of
safety or health hazards. Such conditions may include, but are not limited to partitions,
screening, landscaping, mountings, fencing, height of antenna, and site location within the
parcel. (Ord. CS 600 § 1(part), 1995).

21.91.060 Other requirements.

In addition to the requirements listed herein, cellular communication facilities are subject to all
other applicable regulations and permits, including those of the Public Utilities Commission
(PUC) of the State of California and the Federal Communication Commission (FCC). (Ord. CS
600 § 1(part), 1995).

Since January of 2000, the Planning Department has processed a total of thirteen (13)
requests for approvals under this ordinance section. These have included both new towers,
and addition of facilities, including co-locations, to existing sites. All were submitted as Staff
Approval applications. Of those, twelve were approved as submitted. One new tower proposal
ended up being moved from the original site. In that instance, the tower was to be
approximately one half mile and in direct line of a crop dusting airport runway. Based on input
from the duster, a new site nearby was found and the tower installed there instead of the first
site.
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PROJECT DESCRIPTION

The original Staff Approval Application # 2000- 09 from Pacific Bell Wireless proposed to
install a 108" tall monopole tower with six antennas, two microwave dishes and two
equipment cabinets on a 2500 square foot area of a 46 + acre parcel located at 5243 Paradise
Road, west of Modesto. The dishes and antennas would be mounted on the tower in the
manner that is commonly seen on other facilities.

Pacific Bell chose the site after reviewing several other possible locations in the vicinity. A
map showing many of those locations is attached. Referrals of the project were sent to all
landowners within one quarter of a mile from the proposed site. Staff determined that the
proposal did meet all required development standards and has recommended approval of the
staff approval. However, area landowner Janie Meily has filed a formal appeal of our approval.
A petition signed by residents of the general area who oppose the tower has also been
received. Also submitted by the appellants is a package of information that has been attached
to this report for your consideration.

Following the filing of the appeal, Pacific Bell Wireless revisited its proposal. The company
met with County officials to try to determine if there were other possible locations that could
be considered. Other properties were discussed, but Pacific Bell Wireless has chosen to
pursue the original location and to address the neighborhood issues directly.

A very important and significant modification has been made to the project. The height of the
tower has been reduced from 108 feet to 54 feet. This certainly will reduce potential impacts
to spraying activities and to aesthetics, both issues that were cited by opponents. The
company has determined that needed coverage for cellular service can still be provided with
the much lower tower. At 54 feet in height, the proposed tower would be basically the same
as utility poles found in the area.

21.100.030 ISSUANCE OR DENIAL

A. In order to obtain a staff approval permit, the applicant must introduce evidence in
support of his application sufficient to enable the Planning Director to find that the
establishment, maintenance and operation of the proposed use or building applied for
is consistent with the general plan and will not, under the circumstances of the
particular case, be detrimental to the health, safety and general welfare of persons
residing or working in the neighborhood of the use and that it will not be detrimental
or injurious to property and improvements in the neighborhood or to the general welfare
of the county.

As indicated above, the County, based on input from the Planning Commission Advisory
Committee has found in adopting Chapter 21.91 that communication facilities which are
consistent with the siting standards will not have adverse impacts. Most are installed routinely
with staff approvals only. From our perspective, there is nothing about this particular tower,
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especially at its now reduced height, that indicates that it will be substantially detrimental in
any way.

Visually it will be of a height commonly found for poles and trees in the area. The reduced
height should also lessen any potential impacts to agricultural spraying operations. Should the
Commission so desire, you may wish to consider moving the tower to a site adjacent to the
palm trees on the Ott Farms property. This would also help to even further reduce visual and
spraying related concerns by clustering it with the already taller trees.

FEDERAL LEGISLATION

The field of review and approval of cellular communications towers is one which has, to a
certain extent, been pre-empted by federal regulation. Specifically, the 1996
Telecommunications Act establishes criteria regarding what local agencies can and cannot look
at in dealing with such facilities as we have in this instance. In fact, the Stanislaus County
ordinance language is itself based on the provisions of the federal law. We have attached to
this report a copy of the 1996 language, interpretive notes and decisions, and the remainder
of the law. This information (Exhibit E) is provided by the Office of the County Counsel. Mr
Vernon Seeley of that office will be prepared to discuss this with you prior to opening the
public hearing on the matter.

Of particular note is Section 332(c}(7) which defines limitations on local agencies. Among
them are that the county cannot unreasonably discriminate among service providers and shall
not prohibit or have the effect of prohibiting provision of personal wireless services. Pacific Bell
has indicated, and staff’s real world experience confirms that this area proposed for service
is one where there presently is a gap in cell phone reception.

Any decision to deny a request to build facilities "...shall be in writing and supported by
substantial evidence in a written record." This topic is very important and is discussed in some
of the cases cited in the attachment. In this case, much of the written evidence is directed to
the 108’ tall tower. Although that tower did conform to all county standards for towers, the
now reduced height will serve to further reduce impacts.

One type of potential impact cannot be considered at all in making your decision. As long as
the facility conforms to Federal Communications Commission emissions, which it, by law must
do, the local government may not regulate "...on the basis of the environmental effects of
radio frequency emissions..." As you will see, much of the written material submitted by
project appellants addressing this very emissions issue. With all due respect to concerns in
this regard, the law is clear that potential effects of radiation cannot enter into the decision
making process. In other words, our hands are tied when it comes to considering the effects
of emissions in reaching your decision on this appeal. Federal lawmakers were quite specific
in this regard, as this legislation was designed to facilitate placement of communications
facilities. Only additional legislation could change the situation at this time.
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RECOMMENDATION

As discussed, staff is supportive of issuing the staff approval for this project. We recommend
that you find the proposal will not be detrimental to persons or property in the vicinity, and is
consistent with all requirements for communications facilities. You should also find that, under
provisions of the 1996 Telecommunications Act there is not substantial written evidence to

deny the tower request.

The appeal should, therefore, be denied. This would allow staff to issue Staff Approval #2000-

09.

Report written by:

Attachments:

I:\STAFFRPT\saa2000-09.pac bell.wpd

FEEEEX

Bob Kachel, Senior Planner, March 21, 2001

Exhibit A- Maps

Exhibit B - SAA 2000-09 Conditions of Approval
Exhibit C-  Appeal Letter and Opponent’s information
Exhibit D - Communication Towers Special Report
Exhibit E - 1996 Telecommunications Act Information




NOTE: Approval of this application is valid only if the following conditions are met. This
permit shall expire unless activated within 18 months of the date of approval. In order to
activate the permit, it must be signed by the applicant and one of the following actions must
occur: (a) a valid building permit must be obtained to construct the necessary structures and
appurtenances; or, (b) the property must be used for the purpose for which the permit is
granted. (Stanislaus County Ordinance 21.104.030)

CONDITIONS OF APPROVAL

Department of Planning and Community Development

1.

This use shall be conducted in accordance with plans approved by the Department of
Planning and Community Development and in accordance with applicable laws and
ordinances.

That a Building Permit shall be obtained from the Department of Building Inspections.
(UBC Section 307)

The applicant is required to defend, indemnify, or hold harmless the County, it’'s
officers and employees from any claim, action, or proceedings against the County

to set aside the approval of the project which is brought within the applicable
Statute of limitations. The County shall promptly notify the applicant of any claim,
action, or proceeding to set aside the approval and shall cooperate fully in the defense.

That this facility shall be made available to other service providers for co-location
purposes.

That if the facility is no longer used for transmission purposes, the tower and all
equipment shall be removed within six months of the cessation of operations.

LXK X KX

I:\STAFFRPT\saa2000-09.pac bell.wpd
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June 25, 2000

Stanislaus Planning Commission

Department of Planning & Community Development
Tenth Street Plaza

1010 10th Street, Suite 3400

Modesto, California 95354

Re: Appeal of Staff Approval of Application No. 2000-09-Pacific Bell
Wireless-Ott Farms to locate a 108 foot high monopole tower and two
microwave dishes and two equipment cabinets on a portion of a
46 acre parcel located at 5243 Paradise Road, southwest of Modesto.

Dear Commissioners;

| am submitting this letter of appeal on behalf of myself and the
undersigned residents of the community (see Attachment A) surrounding
the proposed site described above to urge you to revoke the Staff Approval
of Application No. 2000-09.

This area is solely zoned agricultural, A-2-40. The proposed tower,
microwave dishes & equipment cabinets are not agriculturally related and
are of a commercial nature.

The tower violates General Standards A-2 in that the tower poses a
safety hazard to crop dusting planes and pilots working within the area.
See Attachment B.

After making inquiries at two local electronic firms, a specific
problem to be anticipated from the microwave dishes and subsequent
dishes (21.91.040 Co-Location Preferred) would be electronic interference
for neighboring homes (ie television and cordless telephone reception).
There is also the question as to the affect the electromagnetic
frequencies from those microwave dishes on highly sensitive medically
necessary electronic devices (ie pace makers & insulin pumps) used by the
members of the community.

Visual pollution has been one of the main concerns of those signers




(Attachment A), especially with knowledge that even more dishes &
communication devices could be added in the future. The panoramic view
in this agricultural area is one of the most desirable advantages of living
in this community. More & more communities are contesting the
construction of these towers due to their unsightliness. See Attachment C.

There has been some question lately as to the safety of cell phones,
prompting new studies to be funded by the Cell Phone Industry & overseen
by the FCC (See Attachment D). If there is a question of safety about using
cell phones, what about the safety of the radiation emitted from the
microwave dishes? We of this community would rather err on the side of
safety and not have the tower & microwave dishes in this area, especially
in such close proximity to an elementary school.

The proposed tower, microwaves dishes and equipment cabinets are
to be located adjacent to my property and | fear a severe impact from the
problems noted above as well as a possibly adverse affect on my property
value.

We, the undersigned members of the community, urge the Planning
Commission to revoke Application No. 2000-09.
Ver

truly youg
( b T

/Janie Meily

N




June 11, 2000

Modesto, California
95358

TO: Bob Kachel, Senior Planner

Dept. of Planning & Community Development
1010 10th St., Suite 3400

Modesto, CA 95354

Phone: (209) 525-6330

Fax: (209) 525-5911

RE: Staff Approval Application No. 2000-29- Pacific Bell Wireless-Ott
Farms

We, the undersigned, are residents of the community surrounding the
proposed tower/microwave dish site on 5243 Paradise Road. We object to
and oppose the approval of the said tower & microwave dishes for the
following reasons:

1. The above mentioned area is strictly agricultural & agricultural related.
This is a commercial entity & should not be allowed here.

2. This 108’ tower poses a flight hazard to crop dusting planes/pilots
working in this area.

3. In lieu of the concerns of the recently realized potential health hazards
from the microwaves & cell phones (ie brain cell damage), prompting
warnings to minimize cell phone usage (especially by children) and the
resulting subsequent extensive tests and studies to be conducted as to
those hazards.

4. The close proximity to an elementary school.

5. The esthetics of constructing a 108’ tower & microwave dishes in this



area.

For the afore mentioned reasons, we, the residents of this community
object to the construction of this tower & the microwave dishes.

Due to the fact that the petitions contain personal
addresses, they are not being placed on the internet,
but are available from the Clerk.
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VALLEY CROP DUSTER'S, INC.
POST OFFICE BOX 208
WESTLEY, CALIFORNIA 95387

(209) 894-3811
June 16, 2000

Stanislaus County

Dept. of Planning and
Community Development

1010 Tenth Street

Modesto, CA. 95354

ATTN: Bob Kachel, Senior Planner
RE: Aapplication No. 2000-09

Dear Mr., Kachel:

We have just been notified of the proposed Pacific Bell Comm-
unications tower to be located at 5243 Paradise Road, Modesto,

Our concerns for the proposed location involve the safety of
our pilots. Much of our aerial applications are in the west
Modesto area directly near the tower site. The tower would
propose a hazard to pilots and aircraft due to the fact that
our usual working altitude is three feet above the crop.

Please consider cur serious concerns.
Thank you,

Sincerly, -

Leo qup&éz, President

VALLEY CROP DUSTERS, INC.
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J. Madeleine Nash

Not in My Front Yard!

Ugly towers are sprouting like toadstools in suburbia

MAGINE WAKING UP ONE MORNING AND DISCOVERING AN UNGAINLY METAL
tower, 150 ft. tall, looming above the trees in your front yard. No, such a con-
traption—a stout monopole topped with a crown of antennas—doesn’t yet mar
my leafy corner of suburbia. But it will soon, unless I do something about it,
and that prospect has spurred me, along with my neighbors, to churn out a tor-
rent of letters, petitions and telephone calls. Why, we wonder, must Dallas-
based PrimeCo Personal Communications plop its tower in a residential area of
Du Page County, Illinois, when there are plenty of other sites nearby where it
wouldn’t be so conspicuous or so jarring?
Across the U.S., perplexed citizens are asking the same ques-
. tion. In the wake of the Telecommunications Act of 1996, corpo-
rate giants like PrimeCo, AT&T and Sprint are racing to set up
~ the networks of radio antennas that are required by the next gen-
eration of wireless communications services. Soon, enthusiasts
promise, my neighbors and I will be able to stroll through a sub-
urban mall—or a nearby forest preserve—while sending faxes, re-
- trieving E-mail, even accessing the World Wide Web.
1 The advantage of the new low-power personal communica-
% tion systems over conventional cellular phones is that they are
t lighter and more versatile; the disadvantage is that they need
¢ more antenna sites, spaced more closely together. And in the
¥ compehtwe rush to get theu- PCS networks up and running, com-
— swe panies are cobbling to-
gether erector-set struc-
tures and slapping them
down willy-nilly. “Pretty
soon when we look out ata
sunset,” says Jacksonville,
Florida, homeowner Su-
zanne Jenkins, “these tow-
ers will be what we see.”
The irony, says Chica-
go architect Nestor Popo-
wych, president of a wire-
less-development group, is
that there is a better way.
{ After all, a tower is just a
post for antennas, a.nd any tall structure—a watex towar a billboard, a stanchion in
a football stadinm—can serve the purpose. Companies can further lessen the un-
sxghtlmess by clustering their antennas at a common site. When a tower must be
1 built, it can often be camouflaged so that it looks like a silo on a barn, a bell tower
on a church, even a palm or pine tree. In fact, insists Lowell McAda.m, PrimeCo’s
E chief operating officer, a free-standing tower in an open field, like the field bor-
£ dering my home, is the last thing his company wants to build.
¢ Sowhy build it? PrimeCo—which plunked down more than a billion dollars
$ to license airwaves in 11 metropolitan areas—is in a hurry to start selling its ser-
vmes And it is barred from more logical sites in Wheaton, Illinois, just next door,
g by a recently imposed six-month moratorium on antenna permits. So it zoomed
: in on our unincorporated neighborhood as a convenient, and vulnerable, target.
¢ But public opinion does count. Suzanne Jenkins and her Florida neighbors
= have been living since August in the shadow of a 150-ft. tower that sprouted, toad-
£ stool-like, almost overnight. A month ago, however, the company that built it, Inter-
E ¢ Cel, bowed to community pressure and consented to take the tower down. Here
3inDu Page County, PrimeCo has agreed to consider other sites. “If these compa-
£ nies aren’t careful,” says Gayle Franzen, chairman of the Du Page County board,
8 “they may get the one thing they don’t want”—a tough new set of regulations. ‘W
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New Studies Call for More
Research, Some Scientists Say

20/20 examines the possible link
between cell phone use and health
risks. (ABCNEWS)

-4 ESPN SPORTS

-4 FNTERTAINMENT

4 WEATHER.com -
By Brian Ross Related Stories

4 REFERENCE P ————
e B S NEWS.com 20/20: New
S e : Oct. 20 — While the cell phone industry has assured Questions about

Cell Phone Safety

consumers for years that cellular phones are completely
safe, the industry’s former research director has now come
forward to say this can no longer be presumed.

20/20

Nightline “The industry had come out and said that
This Week there were thousands of studies that proved that
World News Now . wireless phones are safe, and the fact was that
Weekend there were no studies that were directly relevant,”
Specials ays Dr. George Carlo.

ABC News Store ; % For the past six years, Carlo ran the cell
: i phone industry’s $25 million research program,
ABCNEWS' Brian  which has studied the effects of microwave

s Eana e
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e T radiation from cell phones.
about new “We’ve moved into an area where we now
_ _ Qi aquestions oncell  paye some direct evidence of possible harm from
ASPECIAL SERVICES phone risks. cellular phones,” Carlo says in an interview with
4 Shopping Guide %diﬂ\ﬁﬁé% ABCNEWS’ 20/20.
: EMEOR Although Carlo does not say that cell phones WEB LINKS
< Aulo seclion RealPlayer are unsafe, he does say that more research is hiBanehdent Exhert
4SEARCH needed. independent tXpert
SEARCH % . Ly A Group on Mobil
The $200-billion-a-year cell phone industry maintains the devices  p, o 50 .
are safe. -

“There is a preponderance of evidence that there is not a linkage Health Risk_
between the use of wireless phones and health effects,” says Thomas Management Group

k el Wheeler, president of the Cellular Telecommunications Industry EDA Consumer
‘W Association, the industry’s trade group. t il
: ¢ The industry has announced that it supports and will sponsor Bhones
4_TOOLS AND * - § follow-up research. ECC RE Safety
HELPERS : Program
Microwave News
Electromagnetic Waves Sent Into Brain National Radiological
What many of the country’s 80 million cell phone users may not know is Protection Board
that cell phones send electromagnetic waves into users’ brains. In fact, Internati
every cell phone model sold in the United States has a specific Electromagnetic
measurement of how much microwave energy from the phone can Eields Project
penetrate the brain. ‘ Cell Phone Hazards

Depending on how close the cell phone antenna is to the head, as
much as 60 percent of the microwave radiation is absorbed by and World Health
actually penetrates the area around the head, some reaching an inch to an QOrganization

inch-and-a-half into the brain. National Cancer
“This is the first generation that has put relatively high-powered Institute

transmitters against the head, day after day,” says Dr. Ross Adey, who  Ejectric and

has worked for industry and government for decades studying Magnetic Fields

microwave radiation, and is one of the most respected scientists in the Research

field. Eederation of the

Electronics Industry

Position Matters 2 ARCHIVE
The cell phone industry says every phone it sells is safe and meets
government radiation safety limits. But tests conducted by 20/20 and
being made public on tonight’s program have found that some of the
country’s most popular cell phones can — depending on how they’re
held — exceed the radiation limit.

20/20 reports that government testing guidelines are so vague that a
phone can pass the Federal Communications Commission’s requirements
when tested in one position and exceed those maximum levels when held

More stories by Brian
Ross

httn://www.abcnews.ao.com/onair/2020/2020_ 991020cellphones.html Paage 2 of 3
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in another position.

The cell phone industry says every phone sold in the United States
meets the federal safety standard, and that there is a huge margin of
safety built into the standard.

“There isn’t data to show that what is happening has a health
effect,” Wheeler says, adding that there is no need for Americans to cut
back on their cell phone use.

Along with the test results, the 20/20 story shows how users can
§ significantly reduce their exposure to microwave radiation from cell
phones. &

| Richard Allyn and Brenda Breslauer contributed to this report.

SEARCH ABCNEWS.com FOR-MORE ON ...

Cell Phones

Copyright ©2000 ABC News Internet Ventures. Click here for
Terms of Use and Privacy Policy and Internet Safety Information
§ applicable to this site.

http://www.abcnews.ao.com/onair/2020/2020_991020cellphones.html Page 3 of 3
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i FDA to Oversee Major New Research

4 POLITICS
4 WORLD
4 BUSINESS

-4 TECHNOLOGY ¢ B " 1 To deal with public concern that cell
S SRRRy ; = S 3 phones might cause cancer or other
-4 SCIENCE : v e S i problems, the Food and Drug
: b 01 B 4 Administration announced a partnership
-4 HEALTHELIVING LG @ | withthe phone industry to perform about
: B | B i 4 $1 million in scientific studies of possible
4 TRAVEL 4 — = 1 health risks. (Art Today)

4 ESPN SPORTS .
4 ENTERTAINMENT -
- WEATHER.com

Lauran Neergaard '
The Associated Press Related Stories

- REFERENCE WASHINGTO N, June 9 — Hoping to settle whether there genzph-osziet
Cell Phones

4 LOCAL _ really are any health risks from cellular phones, the Food Kids U
- LI i . ; aed ta
2 ABCNEWS ON'TV and Drug Administration negotiated an unusual partnership  Restrict Cell Phone
: with the phone industry Thursday to perform about $1 Use
million worth of scientific studies.

LIVING HEADLINES Despite public concern that cell phones might cause cancer or

Govi. to Investigate  ©other problems, there is no evidence yet that radiation from the hugely

Body Parts Business Popular phones poses a significant health risk, FDA scientists stressed WEB LINKS

O s s TR Thursday.

Women Choosing y Cellular

S iiraetitat ofe _ However, there is also no proof that cell phones are totally Titevommunications
risk-free, the FDA cautioned.

Diagnasis ; ake Industry Association
o Just last month advisers to the British government recommended EDA Mobile Phone Inf
DC: Teen Drug Use  that children be discouraged from using cell phones for nonessential L MOUNE LARDE

Up, Violence Down calls, because they could not rule out the possibility that scientists one
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the British panel theorized children could be more vulnerable because
their nervous systems are still developing.

Sorting Out the Confusion

There are a few studies that suggest the radio waves emitted by cell
phone antennas might cause certain biological effects. With 80 million
Americans using cell phones, and more buying them each day,
uncovering even a small risk could be important to public health.

So the FDA, which oversees the safety of radiation-emitting
consumer products, hopes its new research collaboration with the
Cellular Telecommunications Industry Association will sort out the
confusion.

“The vast majority of scientific evidence shows that there is no
public health concern from people using wireless phones,” said CTIA
spokesman Jeff Nelson.

But, “there are some conflicting pieces of information” that require

B more research, said Harvey Rudolph, deputy director of FDA’s Office of

Science and Technology. “Everybody wants to find out if there are any
problems.”

Under the agreement, CTIA will fund about $1 million in safety
studies. But the FDA will gather a panel of international experts to
choose what to study, pick independent scientists to do the work, and
then oversee that the science is done properly.

Funding the Research

Backers of the study say all the results must undergo standard scientific
review for publication in medical journals, so doctors and consumers can
be confident in the findings — and confident that if studies uncover any
problem, it won’t be hidden.

“It’s clear industry is not controlling the research,” Rudolph
stressed. “The only thing they’re doing is funding it.”

First on the agenda: studies to see if cell phones’ low-level radiation
is capable of causing genetic toxicity — a key to certain health problems
— and if so, at what levels. Not all cell phones emit the same amount of
radio waves. Rudolph said those key studies will start “as quickly as
possible,” and results could be obtained in two years.

A few animal studies have suggested that cell phones’ low-level
radiation could accelerate cancer growth, and some research suggests it
also causes subtle alterations in signals from brain cells.

But those studies all have scientific flaws, and Rudolph noted
they’re outnumbered by other studies suggesting cell phones are safe.

Until the issue’s settled, what should consumers think? First, the
one clear risk from cell phones is using them while driving, which

inrreacac tha riclk af a fcar rrach Rudalnh ctrecead

6/13/00 8:19 PM
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Some critics urge reserving cell phones for shorter calls or using
earphones that keep the antenna away from the head. Says Rudolph:
“These are prudent things that if you’re concerned you can do.”

Copyright 2000 The Associated Press. All rights reserved. This material
may not be published, broadcast, rewritten or redistributed.

:SEARCH ABCNEWS.com FOR MORE.ON ...

Copyright ©2000 ABC News Internet Ventures. Click here for
Terms of Use and Privacy Policy and Internet Safety Information
applicable to this site.
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FDA to oversee major new research into cell
phone safety

ASSOCIATED PRESS

WASHINGTON, June 12 - Hoping to settle whether there
really are any health risks from cellular phones, the Food and
Drug Administration negotiated an unusual partnership with the
phone industry last week to perform about $1 million worth of
scientific studies.

© COMPLETE STORY "3

{ET0RYIMSNBC Health
New push to study cell phone safety

DESPITE PUBLIC CONCERN that cell phones might cause cancer or
other problems, there is no evidence yet that radiation from the hugely
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But nor is there proof that cell phones are totally risk-free, the FDA
cautioned.

Just last month advisers to the British government recommended that
children be discouraged from using cell phones for nonessential calls,
because they could not rule out the possibility that scientists one day
might discover long-term use is harmful. If harm ever is discovered, the
British panel theorized children could be more vulnerable because their
nervous systems are still developing.

There are a few studies that suggest the radio waves emitted by cell
phone antennas might cause certain biological effects. With 80 million
Americans using cell phones, and more buying them each day, uncovering
even a small risk could be important to public health.

So the FDA, which oversees the safety of radiation-emitting consumer
products hopcs its new research collaboratlon with the Cellular

e At et e R A S S A I e Sl o g A S o i P g S A

BACKGROUND ON
CELL PHONE SAFETY

(=select- |2}

With more than 82 million Americans using cell phones, there's been growing
interest in further studies to try to determine, once and for all, if cell phones
pose health risks. The Food & Drug Administration prepared this
backgrounder to help explain what's known, and what's left to be researched.

e e S U SRS

Source: Food & Drug Admmlstratlon

Telecommunications Industry Association will sort out the confusion.
“The vast majority of scientific evidence shows that there is no public
health concern from people using wireless phones,” said CTIA spokesman

Teff Nelean
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But, “there are some conflicting pieces of information” that require
more research, said Harvey Rudolph, deputy director of FDA’s Office of
Science and Technology. “Everybody wants to find out if there are any
problems.”

Under the agreement, CTIA will fund about $1 million in safety studies.
But the FDA will gather a panel of international experts to choose what to
study, pick independent scientists to do the work, and then oversee that
the science is done properly.

All the results must undergo standard scientific review for publication
in medical journals, so doctors and consumers can be confident in the
findings - and confident that if studies uncover any problem, it won’t be
hidden.

“It’s clear industry is not controlling the research,” Rudolph stressed.
“The only thing they’re doing is funding it.”

First on the agenda: studies to see if cell phones’ low-level radiation is
capable of causing genetic toxicity - a key to certain health problems - and
if so, at what levels. Not all cell phones emit the same amount of radio
waves. Rudolph said those key studies will start “as quickly as possible,”
and results could be obtained in two years.

A few animal studies have suggested that cell phones’ low-level
radiation could accelerate cancer growth, and some research suggests it also
causes subtle alterations in signals from brain cells.

But those studies all have scientific flaws, and Rudolph noted they’re
outnumbered by other studies suggesting cell phones are safe.

Until the issue’s settled, what should consumers think? First, the one
clear risk from cell phones is using them while driving, which increases the
risk of a car crash, Rudolph stressed.

Some critics urge reserving cell phones for shorter calls or using
earphones that keep the antenna away from the head. Says Rudolph:
“These are prudent things that if you’re concerned you can do.”

On the Net:

FDA’s cell phone information for consumers:
http://www.fda.gov/cdrh/ocd/mobilphone. html

Cellular Telecommunications Industry Association: http://www.ctia.org

© 2000 Associated Press. All rights reserved. This material may not be
published, broadeast, rewritten or redistributed.
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FOR ADULTS ONLY

By Duncan Graham-Rowe and Andy Coghlan
Put down that phone, kid, it'll scramble your brain

CHILDREN should avoid using mobile phones for all but essential calls
because of possible health effects on young brains. This is one of the
expected conclusions of an official government report to be published
this week. The report is expected to call for the mobile phone industry to
refrain from promoting phone use by children, and to start labelling
phones with data on the amount of radiation they emit.

langled up The Independent Expert Group on Mobile Phones, chaired by former

[18 Dec 99] government chief scientist William Stewart, has spent eight months
e reviewing existing scientific evidence on all aspects of the health effects
Ea of using mobile phones. Its report, published on 11 May, is believed to
el conclude that because we don't fully understand the non-thermal effects

[2 Oct 99

of radiation on human tissue, the government should adopt a
precautionary approach, particularly in relation to children.

There is currently no evidence that mobile phones harm users or people
living near transmitter masts. But some studies show that cellphones
operating at radiation levels within current safety limits do have some
sort of biological effect on the brain.

John Tattersall, a researcher on the health effects of radiation at the
Defence Evaluation and Research Agency's site at Porton Down, agrees
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that it might be wise to limit phone use by children. "If you have a
developing nervous system, it's known to be more susceptible to
environmental insults," he says. "So if phones did prove to be
hazardous--which they haven't yet--it would be sensible."

Other moQ

In 1998, Tattersall showed that radiation levels similar to those emitted

don't mix by mobile phones could alter signals from brain cells in slices of rat brain
(27 May 00] i

(New Scientist, 10 April 1999, p 20). "What we've found is an effect, but

we don't know if it's hazardous," he says.

Alan Preece of the University of Bristol, who found last year that
microwaves increase reaction times in test subjects, agreed that
children's exposure would be greater. "There's a lot less tissue in the
way, and the skull is thinner, so children's heads are considerably
closer," he says.

Stewart's report is likely to recommend that the current British safety
standards on energy emissions from cellphones should be cut to the
level recommended by the International Commission on Non-Ionizing
Radiation Protection, which is one-fifth of the current British limit. "The
extra safety factor of five is somewhat arbitrary," says Michael Clark of
the National Radiological Protection Board. "But we accept that it's
difficult for the UK to have different standards from an international
body."Other controversial recommendations expected include
discouraging the use of mobiles while driving, with or without a
hands-free kit. Such proposals would be welcomed by the Royal Society
for the Prevention of Accidents, which has been campaigning for a ban.

"We have 12 deaths where courts have been satisfied that mobile
phones were to blame for distracting drivers, and they're only the ones
that have come to our attention," says Dave Rogers, RoSPA's road
safety adviser. An international survey by the society showed that drivers
using mobile phones are four times as likely to have an accident, and
that the effect lasts as long as 5 minutes after a call has finished.
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DEPARTMENT OF ' NNING AND COMMUNITY DEVELOPMENT

1010 10" Strest, Suite 3400, Modesto, CA 95354
Phone: 209.525.6330  Fax: 209.525.5911

RS
Strlv!ng fo'be the Eest

DATE: May 5, 2000 oML w_\»;_f_m,,,
TO: Surrounding Property Owners

Public Works, Chuck Barnes

P.G.&E.
FROM: Bob Kachel, Senior Planner

Staff Approval Application No. 2000-09, under the name of Pacific Bell Wireless - Ott Farms
has recently been submitted to the Stanislaus County Planning Department for approval.

As these applications are handled at Staff level, we request your comments by May 19, 2000
to incorporate them in our decision for approval or denial.

The request is to:

Locate a 118' high monopole tower, and two microwave dishes and two
equipment cabinets on a portion of a 46 acre parcel, located at 5243 Paradise
Road, southwest of Modesto. The pole will be located near the northwest
corner of Paradise Road and Stone avenue. '

Thank you.

COMMENTS:

(Response prepared by)
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Stanislaus County | Samint

G.P._Ay
Department of Planning and ggl_\lrg q A-7-Y40
" Community Development /25 foo,
Y P REC. NO. @ 2;5
BY Af

STAFF APPROVAL APPLICATION

The undersigned hereby makes application for a Staff Approval in accordance with the provisions of
the Stanislaus County Code, Chapter 21.100 and any amendments to the same, and submits the
following information for consideration:

1. NAME OF APPLICANT:(a) ‘ﬁ)ﬂf\/',%/ NIREA g

- Name of firm or person

(01282} N- frezalny  BAVD: (c)_ et 96524 [d W SL)- ADSZ-
Address - : City Zip Phape

2. NAME COF PROPERTY OWNER:(a) O T  TheiAS .
Name of firm or person

b) 5247 Aepoias:  ROBD (c) YopeirtD 95258 (d)

Address City - Zip Phone
3. LOCATION OF PROPERTY: _S5Z A%  hNeroisf= RIAD
' ‘ Address
Between_ &t TR WP and Lot INEA NSO

Street Street

4, A DETAILED WRITTEN DESCRIPTION OF USE REQUESTED:_C ‘ DA O
A \OB vbuo%ﬁg/g w/ (. g,z‘_/%g Ay 2. W\ pmeaesm, DhSYES

L con 5

) . B - ’ -+
5. ASSESSMENT NO. & ACREAGE OF PROPERTY: ©\V\ 7 — O — Y . Al MR

6. LIST THE NUMBER AND USE OF ALL EXISTING STRUCTURES ON PROPERTY: Nose=

7. A DETAILED SKETCH SHOWING THE APPROXIMATE LOCATION OF ANY PROPOSED AND
EXISTING STRUCTURES ON PROPERTY OR LAND IMPROVEMENTS WITH RESPECT TO ROAD
- INTERSECTIONS, EXISTING BUILDINGS AND/OR SIGNS. :
8. A FILING FEE IN THE AMOUNT OF FOUR HUNDRED THIRTY-FOUH DOLLARS ($434.00).

9. A COPY OF THE DEED OR A LEG

i
!

Eicm TION OF THE PROPERTY.

10. I, THE UNDERSIGNED, DO HERE . GERTIFY THAT THE FACTS AND INFORMATION
CONTAINED IN THE ABOVE APPLICAT{ON ARE\TRUE AND CORRECT, TO THE BEST OF MY
KNOWLEDGE.

|

Wgenn Representative ar Owner

{Rev. 10/82)
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THE SUBSTANTIAL EVIDENCE STANDARD OF THE TELECOMMUNICATIONS ACT OF 1996

by Alexander D. Ruskell, Esq.

Congress enacted the Telecommunications Act of 1996 to promote
competition and reduce regulation in order to secure lower prices and higher
quality services for American telecommunications consumers and encour-
age the rapid deployment of new telecommunications technologies.

The Act preserves the authority of state and local governments to
regulate the placement and construction of wireless service towers. How-
ever, it also limits the manner in which state and local governments may
exercise that authority, providing state and local governments may not deny
construction of a wireless facility unless the denial is in writing and sup-
ported by substantial evidence contained in the written record. Also, the
denial cannot have the effect of prohibiting the provision of personal wire-
less services. Finally, the Act prohibits discrimination among wireless ser-
vice providers, requires local governments to act on permit applications
within a reasonable time period, and disallows local governments from
considering the environmental effects of radio frequency emissions.

Much of the time, after a permit application is denied, the permit
applicant will attack the local government’s decision by claiming it is un-
supported by substantial evidence. Substantial evidence does not mean a
large or considerable amount of evidence, but rather such evidence as a
reasonable mind might accept as adequate to support a conclusion. Sub-
stantial evidence is more than a scintilla, but less than a preponderance.
The reviewing court also grants a degree of deference to the decisions of
local decision-making authorities. However, the substantial evidence stan-
dard must be applied using common sense standards of reason.

In Telespectrum Inc. v. Public Service Commission of Kentucky,
the court ordered the local authority to approve a tower permit because it
found the original denial was not based on substantial evidence. The deci-
sion to deny the application rested on the testimony and a letter from the
Chambers, whose home was approximately 412 feet from the proposed
site of the tower. The only recorded opposition to the site was the Cham-
bers’ concerns they would be exposed to harmful microwave emissions
and that their property value would diminish.

The court believed, while the Chambers may have been credible,
sympathetic witnesses, their testimony was no more than unsupported opin-
ion that there were alternative sites available. Importantly, under the Act,
concerns of health risks due to emissions could not constitute substantial
evidence in support of a denial.

The Fourth Circuit found sufficient evidence existed to deny a per-
mit application from 360 Degrees Cr——==i~r*in=r Fnm=cny of
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Communication Towers

Charlottesville. The proposed tower would have risen
from the ridgeline of a mountain and extended 40 to
50 feet above the tree canopy. Except for the property
owner who intended to lease the property to build the
tower, the county’s citizens were unanimous in their
opposition to the tower siting. Forty citizens signed a
petition in opposition, while 23 spoke in opposition
during hearings on the proposal. Most importantly, the
proposed tower would be inconsistent with the county’s
comprehensive plan, open space plan, and zoning or-
dinance, which discouraged activities that would alter
the continuity of the ridgeline.

In a Pennsylvania case, the tower applicant ap-
plied for a variance necessary for construction of the
tower. Under the local ordinance, variances could only
be granted if the applicant established unique physical
characteristics of the property inflicted undue hard-
ship, the property could not be developed in strict con-
formity with the ordinance, the applicant did not cre-
ate the hardship, the essential character of the neigh-
borhood would not be changed, and the variance re-
quested was the minimum necessary to afford relief.

At the hearing, the tower applicant provided
almost no evidence about the physical characteristics
of the property in question. Instead of focusing on the
characteristics of the property, the applicant fixed on
the quality of service it could provide customers. In
particular, it argued it needed the variance to “provide
seamless coverage as required under its FCC license.”
The applicant never provided a description of how the
particular land in question was unique and how its al-
leged hardship was directly related to the unique char-
acteristics of the land.

The applicant’s tower design called for a tower
height nearly five times the height restriction in the
district. It presented no evidence explaining why a
shorter tower would prevent it from closing its gap in
service. It showed no evidence of efforts to acquire
other properties, locate on other sites, or explore alter-
native tower designs. Ultimately, for the above rea-
sons, the local authority correctly denied the applicant’s
permit application.

The U.S. District Court for the Southern Dis-
trict of California ruled a decision must be based on
more than just residents’ concern about neighborhood
aesthetics. However, the court ruled the City of El
Cajon properly denied a permit application because
the proposed tower would create safety and security
problems, which was a question of police power, not
simply another “Not in My Backyard” complaint. Both
the city and the applicant agreed the proposal was more
compatible with commercially zoned properties than
the suggested residentially zoned district. The court
was also presented with a petition signed by 212 resi-
dents opposing the project. Finally, the residents’ ex-
periences with another wireless provider made their
observations on visual blight, noise, etc., more cred-
ible since they were based on personal experience.

The ultimate lesson is that if you choose to
deny a permit application for a wireless communica-
tions tower, make sure you have ample reasonable,
credible, and clear evidence supporting your decision.

Citations:
Telespectrum Inc. v. Public Service Commission

of Kentucky, 6th U.S. Circuit Court of Appeals, Nos.
99-5822, 99-5871, & 99-5919 (2000).

The 6th Circuit has jurisdiction over Kentucky,
Michigan, Ohio, and Tennessee.

360 Degrees Communications Company of
Charlottesville v. The Board of Supervisors of
Albemarle County, 4th U.S. Circuit Court of Appeals,
Nos. 99-1816 & 99-1897 (2000).

The 4th Circuit has jurisdiction over Maryland,
North Carolina, South Carolina, Virginia, and West
Virginia.

APT Pittsburgh Limited Partnership v. Lower

Yoder Township, U.S. District Court for the Western
Dist. of Pennsylvania, No. 98-187J (2000).

Airtouch Cellular v. The City of El Cajon, U.S.
District Court for the Southern Dist. of California,
No. 99-1801-B (LAB) (2000).




SUPPLIMENTAL

DOCUMENTS

10

APPEAL OF STAFF APPROVAL

# 2000-09




March 21, 2001

To whom it may concern,;

Over the past thirty years my husband and I have owned land on
the West side of Paradise Road. This land was our first plot of land and
from it have built what we feel to be a very successful business. Our
children are active in the farming business and together we have learned
to appreciate what nature has thrown our way.

Well, now it is not nature altering the landscape but the Cellular
Phone Industry. They are planning on building a cell tower not more than
75 yards from our property line. If this property we owned was
uninhabited or the surrounding area for a twenty mile radius was
uninhabited I don’t think there would be so much of an opposition. The
truth is many individuals live within a mile radius of the tower.

After researching and finding very disturbing information regarding
studies I can not support the tower. Many studies reported the increase
of brain tumors to individuals who use cell phones. The comparison to a
cell phone and a tower is great. The cell phone is used on a sporadic
schedule while the tower would be in use non-stop. This means the
individuals living next to the tower would have continually exposure to
the dangerous waves. There is no way I can consciously agree with the
building of the tower and be able to look my neighbors in the eye.

I invite the individuals who are considering a yes vote on this tower
to put themselves in the situation or any of their loved ones. Iam positive
their vote would quickly change to a no.

Sincerely,
s jj N//” Z,
Els Blozﬁ ‘ \ j—y

2613 Illinois Ave
Modesto, CA 95358




March 20. 2001

To whom it may concern;

[ have grown up on the West side of Paradise Road my entire life, and have learned
that there are several things out here that will never change. The first being that people who
don't live out here will always drive too fast down Paradise Road. Second, no matter where
someone lives on Paradise Road, if they are within a 5 mile radius they are your neighbor.
Third, and most importantly this Is productive agriculture land and It is always a wonderful
sight to see Mother Natures hand producing the valleys finest crops.

Unfortunately, this third rule of thumb maybe tarnished by the building of a cell phone
tower. This tower is planned to be built less than 150 yards from my home. Knowing my
neighbors none of them are elite executives in the cellular phone business and if they were this
tower would not be going up next to their home.

| find this tower not only a major eye soar and a destruction to AG. land, but they are
extremely dangerous. Just out of observation while | was driving down a road where one of
these towers exist, | noticed the individuals working on it put on a lot of protective gear. This
gear was not due to the height of the tower or weather conditions, It wag due to the amount
of dangerous waves these individuals were submitting themselves to. Remember they were just
on the tower for a few moments, | would live next to the tower. Will my family and visitors be
glven a protective garment so that we will be safe too?

| understand growth happens. | also understand to an outsider this area looks so
untouched, but reality is the need for the tower is not great. Nothing is needed more greatly
than my family and my neighbors familles safety.

Sincerely.

C}/\“"A 5 ;’ k%dm/k %7'5@9,%{/&//

Charles & Marika Morrison
5461 Paradise Rd.
Modesto, CA 95358




Mary Connolly Kidd
4912 Paradise Rd.
Modesto, Ca. 95358
(209) 549-9471

County Planning Commission
1100 H. Street
Modesto, Ca. 95354

RE: Application No. 2000-09
Dear Members of the Commission,

I am writing this letter in regard to the proposed Pacific Bell communications
tower and microwave dishes to be located at 5243 Paradise Rd., west of
Modesto.

My main concern is the close proximity that the proposed tower and dishes will
be to my residence on Paradise Rd., as well as many others.

The cellular phone industry is a relatively new one, and there are many
conflicting studies and beliefs as to whether or not cellular phones and these
types of towers and dishes pose any health risks to human beings. As
individuals we can choose whether or not we want to use cell phones, and if we
do choose to take some precautions while doing so (i.e. limit amount used, have
antennae on roof of car). By placing this tower and dishes by our homes we are
given no choices.

Although this area is not considered a residential one, there are many children
and adults living very close to the proposed site. | would greatly appreciate if you
could take that into consideration when deciding on this application.

This is an industry where much further study is needed. Only time will truly tell if
in fact these towers and dishes pose any health risks. Being the mother of a
seventeen month old son | do not want to take any chances.

Thank You,

Sir?e&rﬁly A
MargKidd

=gy




TO: Bob Kachel, Senior Planner

Dept. of Planning & Community Development
1010 10th St., Suite 3400

Modesto, CA 95354

Phone: (209) 525-6330

Fax: (209) 525-5911

RE: Staff Approval Application No. 2000-29- Pacific Bell Wireless-Ott
Farms

| am a resident of the community surrounding the proposed
tower/microwave dish site on 5243 Paradise Road. In fact, | own the
property adjoining the proposed site. | object to and appeal the approval of
- the said tower, microwave dishes & two equipment towers for the
following reasons:

1. The above mentioned area is strictly agricultural & agricultural related.
This is a commercial entity & should not be aliowed here.

2. This 54’ tower poses a flight hazard to crop dusting planes/pilots
working in this area and are necessities to the agricultural industry.

3. The recently recognized potential health hazards from the microwaves
from cell phones (ie brain cell and DNA damage, sleep pattern disruptions,
etc. per recent British studies, prompting warnings to minimize cell phone
usage particularly by children) and the subsequent extensive tests and
studies being conducted due to those findings cause us great concern. If
there are potential health problems resulting from cell phone usage, what
affects could result from the cumulative exposure of twenty-four hours a
day, seven days a week? This is one of the greatest concerns throughout
this community, particularly to those with young children.

4. The close proximity to an elementary school.
5. The esthetics of constructing a 54’ tower & microwave dishes in this

particular area. Those in this community cherish the panoramic view and
this tower & subsequent microwave dishes & equipment cabinets are no
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more than visual pollution and do not benefit the community sufficiently
to warrant their construction. Due to the flight hazards to crop dusters
and the created visual pollution to those surrounding property owners
these towers only serve to diminish property value.

6. Section 21.91.040 states co-location is preferred to minimize the
number of communication towers throughout the County. There is an
existing communications tower in the community located on Paradise &
Huntington Roads and a probable tower site to be on Maze & Hart Roads.

7. Concerns re television & phone reception interruption/interference due
to the microwave emanations.

Pacific Bell has been notified of alternative sites in the community. Why
weren’t those sites investigated?

Cellular towers are not permitted in residential communities...why? Do
they lower property values? My property value is of importance to me as
are property values to my neighbors. Are there health concerns? The lives
of my loved ones and neighbors and their children are just as important
and valuable to me and to the other members of this community...as much
so as to those who live in protected ‘residential areas’. My neighbors and |
enjoy our lives and standard of living and resent the fact that our chosen
life style be threatened by outside influences and guided by selfish
interests. This IS a community and those members of the community

should have a say in determining what affects their homes, their friends,
their families and their lives.

For the aforementioned reasons, |, as a resident of this community object
to the construction of this tower & the microwave dishes.
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To the Stanislaus County Planning Commission

My wife and | live within & short distance of the proposed towear at 5243
Paradise Road and have owned property In this community for a good many years.
We object to this tower being buiit. There are aiready tno many of thesa things around
here now. Combine them instead of building more. This is agricultural area and it not
only poses & hazard to our crop dusters but possibly also to our health, We have many
young grancchildren living within a short distance from this thing and do not want them
or any of our neighbors exposad to this.

This is a good community with people that care. We do not want [t|

HMans & Rosie Omlin
2743 Baker Road
Modeste, Callfornia 95388

‘/’%f a7 d"?’&/: )v
%M{LJ @/ -




Joe O Neliis omiin
5810 Paradise Road
Madssto, Callfarnia 95358

To:.Stanisiaus County Planning Commissioners
Pertaining ta: Appeal of Staff Appraval Application #2888-89

My husband, our three young daughters snd | itve (n a home
diagonaliy across Yrom the towar/microwaus dish site vn 5243
Paradise Road, We are submitting this fatter to appeal the approval
for that tower and microwave dishes,

Qur three daughters range In age from 3 years 1o & months. The
Sritish studies racommending chlidran ngl use cell phonas combined
with further results Indicating @ relationship betwesn microwsve
ragiation from ce!i phones and the deuices emanating that radiation
frem and the prospect of liuing within suth ¥ short distance from a
tower and microwsava dishas is frightaning. The paossibility of affects
from the microwave radiation on Innocent chiidran as well as to those
in‘the neighbarhood is abharrent to my husband, mysaif and aur
famliies. '

This 54' tower poses e fiight hazard to crop dusting pianes and
pilots warking in this ares and are necessities for the agricultural
industry. Since gur home Is in such clgse proximity to this proposad
tower, it tould also endanger our home and family If cantrol is fost.

Ihere are siraady severai towers in this area. Whyls it
necessary to canstruct more? |f additional microwaue dishes ars felt
to be necessary, does it nat make more sense to utllize the same
tdwers instaad of bullding mare?

Tnis is an sgriculturs! ares. Tha oniy reason all these cell phane
campanies are ‘invading’ this area is betause restrictions are
minimalized eince We ars not considered a residontial sreq, where
these things are prohibited. We should not be penalized because our
chosen professian, to reise foodsturts for this community and the

wond, necessitatos ys Hoing In an agriculturs! enpironmant and in nat
a high density, ‘protected' residential iocation.

Plsase take this Iatter into consideration and appaal the Staff
Approval of this tawer, microwavs dishes & squipment cabinets,
Plsase take into consideration the wishes of the members of this
community.




March 15, 2001

3"

To Whom It May Concern:

I am writing to you on behalf of the proposed installation of a cellular
tower on Paradise Road and Stone Avenue. As a resident and farmer for the
past 45 years, I strongly disagree on the construction of towers or antennas
of any kind in the farming community. These towers are dangerous for the
crop dusting planes that are essential to our crops growth and development.
Towers of this structure should be built in industrial type areas of this county
where they are commonly seen. Agricultural farmland is zoned for farming,
so therefore it should ban any type of antenna or tower. I hope you will take
my disapproval into consideration when deciding on this proposal. Thank

you.

Sincerely yours,




I was asked to right a letter in regards to the cellular phone tower that has
been proposed to reside close to my home. I call this area of Modesto my home
with great pride. Our ranch on Iowa avenue has been in my family for over sixty
years. I was born and raised here. My husband and I lived on this ranch for the
first six years of our marriage and our two children were born here. A great job
offer brought us to live in Folsom. As a result, my husband and I were able to
purchase this ranch to secure its place in our family. We have gone through great
lengths to assure our children have the luxury of open fields, clean air, and
beautiful settings.

One aspect of this purchase struck a deep cord with us. My father and his
brothers had signed a petition back in the seventies to secure this land as an
agricultural entity. This promise was to be assumed by any purchaser and gladly
was. When we were informed of the tower, the term agricultural entity kept
coming to mind. I find it impossible to figure in the need for microwaves in the
production and raising of California’s gold.

Idon't feel qualified to discuss the health effects of radio frequency
radiation but what research we have done caused us to discontinue our use of
cellular phones. This was way before the current proposed tower was brought to
our attention so you can imagine the level of our concerns about having a tower
practically in our back vard. Our children don’t go to school in this area but that
does not diminish my concerns for the children who will be in such close
proximity on a daily bases let alone the families, our family. In fact when we
moved to Folsom we refused to even look at homes near any type of high power
towers when we were looking to rent and then to buy. So you can't tell us that
there is no reflection on real estate values as well since we personally used towers
as criteria against properties. .

Several times over the years my family has been approached with petitions
regarding neighbors who wish to do simple modifications to their property to
accommodate their growing families. In fact when we were adding on to a home
on the ranch we had to see if there were any environmental impact issues. I findit
hard to believe that such measures are taken to secure our agricultural integrity
yet the tables are turned in the matter of this proposed tower. Instead ofthem
getting our okay we must petition against it.

Our goals are to provide our family and friends a safe, pure, and open
home to get away from the fast pace of the city. We hope that this dream will not
be compromised and its purity questioned if the cellular tower is built.

Lemos Family




March 20, 2001
Stanislaus County Planning Commission
Members,

My parents have asked me to write this letter on their behalf to register
their opposition to and to add their support of the appeal of the
construction of a monopole tower and equipment cabinets to support
microwave dishes.

Not only is this area solely zoned for agricultural use, it is prime
agriculture land. We resent the intrusion of non agricultural, commercial
usage. This tower doesn’t belong here. New inferences about possible
health problems from cell phone usage are now appearing with greater
frequency, suggesting little to no usage by children and that radiation
levels from the phones may not be safe for adults as previously thought.
Does it not follow that continuous, long term exposure from these
microwave dishes could/would be harmful to the local residents as well?
Previously acceptable levels of many contaminants are constantly found
to be dangerous and are lowered. Not only is this tower too close to an
elementary school but there are many, many young families with small
children in the immediate vicinity of this thing. We also are aware of the
dangers to crop dusters, adding another obstacle (the tower) to avoid.

Personally, we don’t want any of these communication towers in the
neighborhood but there must be better sites....in a commercial area (where
this belongs), down by the river or in a2 more isolated location.

Please take our objections into consideration and appeal the approval of
application # 2000-09.

Sincerely

W
%ﬁ% imora Nunes

2230 lowa
MOdesto, CA 95358
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Mawch 10, 2001

To: County Plamning Conumnission
Concerning: Appeal of Staff Approval of Application #2000 -
09 (microwave tower, two- microwawe dishes & two-

equipment cabinety

My parenty & I have lived onthisy property since 1939. After
I mawried & beganw my family of 6 children, we chose to-
live onvthe home site because of the non~urban
evwivornwment, free of commercial entities; less pollution,
less traffic, lesy outside influences intruding on the
difficult job-of raising children, not to-mention the
connection to-the land and natural beauty found in fewer
and fewer areas.

The view from my iving roomhas a 12 foot window that iy
encompasses arv exquisile panorvamic ,picture-perfect view
of the mouwntwirw ranges to-the west, unhindered by the
encroachment of commercialisim and I resent the
intrusion of o comuwerciad entity (particularly o now
agricultwral entity) intruding on that place of solace:

Thiy area iy goned strictly agriculture. Thiy o commercial
entevprise that will bring withv it more hawm thaw benefit:
destroying the natuwral vista through visual pollution, the
dangery to-crop dusters working inthe avea (anv
agricullural necessity) having to-‘dodge’ the towers, the
increasing recognition of the detrimental affecty of

A




microwave radiation on bothv short term and long term
bases, resulting in increased evidence of health problems.
Toxic and contouninant levely acceptable yeary ago-and
thought to-be safe are now found to-be hawrmful and no-
longer tolerated. Experimenty are being conducted
presently that show there IS hawrm from micvowave levely
previowsly thought to-be safe ov have resulty indicating
daimy comnot be made that cell phone/microwave
radiatiow iy harmless. These earlier experimenty declaving
cell phone microwaves ‘hawrmless’ have beew funded by the
industry itself; a $200 billion av yeaw industry, by the way.
I’'mv old enough to-remember the tobacco-‘studies’ fundeds
by the tobacco-industry itself & their findings that
cigawettey presented no-healthvthreat .

There iy o reason why these towers cannot be placed i
residentiol neighborhoods. Why? Heallh dangers,
affecting television and phone receptiony effecting property
values? Why should, those of us owning propesty and [ov
potentialities?

There are at least 5 communication towers wilhin an
approximate 3-6 road mile radius, which would be evex
closer if measwred linearly . Why not utilige those towers
instead of covutructing move , creating move visual
pollution and exposing evew movre people to-the potential
healtiv problemy.

Please consider thiy appeal and rescind the approval for
thiy tower, dishes and cabinely.

Thank You,

7
)

; < ,}, , . | 7 /f}.-;-, : 7
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March 21, 2001

Stanislaus County Planning Commission

Dear Members,

We would like to have Application 2000-09 changed to an alternate site so
that the monopole tower would be a half mile or more from the nearest residence.
We have contacted Pacific Bell in December of 2000 to notify them of alternative
sites in the community. We were told due to year-end back-log, they would get back
to us after the first of the year. They were contacted again after the first of the year.
There has been no follow-up by Pacific Bell representatives. We also contacted
Stanislaus County Staff members in December of 2000 and in March of 2001 about
those alternative sites. There are better sites in our area than the proposed one at
5243 Paradise Road.

A better site could be found by utilizing MID electricity already in place for
agricultural operations along Lateral 5. This irrigation canal crosses Stone Ave.
about 1/2 mile between Paradise Road & California Ave. There is electrical service
available along the canal. There are several parcels along the canal that could be
used for the tower that would be a safe distance away from the busy country roads.
The surrounding country roads are now being used for dumping furniture, garbage,
yard prunings,etc. and also as drag strips.

With correct placement, the tower would be away from busy roadways and
located close to one of several farm driveways for good access. Most farm driveways
are sturdy and used for trucking crops, fertilizer, spray rigs and heavy equipment
year round.

If a tower is necessary in this area, please consider alternate, better, acceptable
sites.

; John Kidd

MTO D e .




Researchers warns of potential damage from cell towers - 3/17/01 2:17 PM

Researchers warns of potential damage from cell towers

By Stacy D, Stumbo

Responding to public outcry, the Board of County Commissioners held
a special workshop on the biological effects of cellular phone towers Tuesday.

Three scientists specializing in radio-frequency research, and two
representatives from the Washington State Department of Health debated the
ramifications of exposure to cell towers. More than 30 people, primarily from
Lopez Island where AirTouch Cellular intends to build two towers, packed the
commissioners' chambers.

Henry Lai, Ph.D., who has performed extensive research on the
subject, explained to the commissioners and the crowd some of the adverse effects
prolonged exposure to radio-frequency radiation can result in. He advised the
group that in his study he found reproductive dysfunction and a decrease in
memory, the ability to learn, the desire to eat and drink. Lai conducted his research
on mice.

After eight to 10 months of chronic exposure Lai said that low-intensity
radiation can cause significant DNA damage which may result in a change in cell
proliferation, alterations in EEG brain waves, and may compromise the
blood-brain barrier. Some of these effects may make individuals susceptible to
Parkinson's and Hodgkin's Disease.

"There is some indication that the effects are cumulative," he said.

Charles Cobbs, Ph.D., has also studied health impacts stemming from
cell tower exposure. He said that he has developed Cobbs Protocol for situations
like that of Lopez Islanders who are afraid of having cell towers in their backyard.
His protocol calls for examination of a site before and after a tower is built so that
residents might have some redress should something go terribly wrong.

He said that the cellular industry is generally against studies such as he
suggested because, "it's expensive, it's time consuming, and it leads to
culpability."

htto://www.saniuaniournal.com/9923/cell.html Page 1 of 2
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Electrical engineer Don Webber, who was hired by Lopez Islanders a
year ago to do baseline testing, said that the island is a very pristine environment
and is relatively clean electro-magnetically speaking. He believes the presence of
the towers would raise electro-magnetic radiation by one micro-watt per
centimeter. About 99 percent of the population of the United States receives less
than 4,380 micro-watts of electro-magnetic radiation per centimeter per year. He
said that cell towers can radiate as much as 12,000 micro-watts per centimeter per
year, and said that this will create an entirely new environment across the county,
not to mention Lopez Island.

Agents of the Department of Health said that they are not so sure
exposure from cell towers can result in the kind of problems that the scientist
suggested. They said that very little research has been done on the topic, and they
would not hazard a guess as to the validity of Lai's and the other scientists'
assertions. They said that the department is hesitant to regulate without more
information.

In a shaking voice, Commissioner Rhea Miller related that an
eight-year-old boy who lives near the potential tower sites asked her what she
would do if he were diagnosed with leukemia as a result of exposure. She asked
Drew Thatcher of the Department of Health how she should respond to the boy
and other children like him.

Thatcher told her that there are no easy answers, but reassured her that
the levels of exposure on Lopez would not be extreme enough to cause cancer.
"That's never going to happen here," he said.

Miller said she believes the department as well as the board should err
on the side of caution in this case, pointing out that in the past government has
allowed industries to build technology that has proved hazardous to the general
populous. "It's not like it's never happened before," she said.

Back to Headlines

htto://www.saniuaniournal.com/9923/cell.html Page 2 of 2
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A cell tower runaround that sidesteps dissent

MOVING smoothly through the Legislature is Senate Bill 6515, almost a textbook case of law that is reacting to public pressure
- and attempting to stifle it.

Among other things, SB 6515 would eliminate local government's ability to regulate cellular telephone towers in
neighborhoods. The telecommunications industry is heavily backing the bill, for obvious reason. If passed, cities and counties
would no longer be able to impose moratoriums on cell towers and local jurisdictions would no longer collect fees beyond
simple permit costs. Fees averaging $1,000 a month to churches, schools or city halls would be eliminated in favor of cell
tower placement in current utility rights of way. The measure has passed the Senate and is in the House, moving toward law.

Industry lobbyists and the bill's co-author, Sen. Bill Finkbeiner, R-Redmond, say it's all part of the telecom revolution.
Getting the state wired with cell phones and fiber optic lines requires ready access to land for high-tech purposes.

What's wrong with the bill is that it cuts off community participation, stifles dissent and rolls over local public office-holders
who are trying to represent their communities.

It's true the opponents to cell tower proliferation can be a pain in the neck, and it's true the debate over the potential ill effects of
cell tower wave radiation is largely a scientific one that can't be resolved at the local city hall.

But SB 6515 threatens to make city and county officials powerless to speak on behalf of neighborhoods, and if anything, will
cause a greater backlash certain to be heard in Olympia next year. ,

Among steps to make the phone companies better neighbors is emphasis on more co-location of cell equipment, something the
industry has resisted on competitive grounds.

Cell towers are all over the place, and few people believe the technology can or should be stopped. But SB 6515 would end the

moratoriums in place in the San Juan Islands and a dozen other communities and permit only one moratorium for each newly
incorporated city until 2004.

http://seattletimes.nwsource.com/news/editorial/html98/altcelled_030698.html Page 1 of 2
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While irritating to the cell companies, moratoriums were imposed to give local governments time to assess the impact of a
proliferation of towers and whip antennas in their neighborhoods. That's not an inappropriate role for local government, no
matter how inconvenient to the providers of cellular service.

You have reached the end of the file.
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Cell Tower Health Effects 3/21/01 5:01 PM

A Cellular Phone Tower on Ossining
High School?

The Ossining School Board voted to allow placement of a PCS Base Station atop the Ossining
High School on the basis of a "Safety Analysis" which claimed to report the health effects of the

radiation emitted from such antennas () Instead, it suppressed current areas of controversy and
uncertainty and claimed falsely that this technology is, in effect, universally considered safe.

Critical questions concerning the health effects and safety of radiofrequency electromagnetic
radiation (RF) remain! Should we expose our children and ourselves to this
radiation for the next twenty years when so much uncertainty exists?

Our School Board was told that concerns about health effects from exposure to magnetic fields
from electric power distribution lines or the use of hand held cell phones are based on fear, not

fact. The Board was not told that a National Ii

There is a robust and ongoing controversy over many aspects of RF health effects. While no one
disagrees that serious health hazards occur when living cells in the body are heated, as happens
with high intensity RF exposure (just like in a microwave oven), scientists are currently still
investigating the health hazards of low intensity exposure. Low intensity exposure is exposure
which does not raise the temperature of the living cells in the body.

The telecommunications industry claims cellular antennas are safe because the radiation they
produce is too weak to cause heating, a "thermal effect.” They point to "safety standards" from
groups such as ANSI/IEEE or ICNIRP to support their claims. But these groups have explicitly
stated that their claims of "safe levels of exposure" are based on thermal levels.(3) Thus the claim

that the RF exposure is harmless rests on the fact that it is too weak to produce a rise in
temperature, a "thermal effect."

There is a large body of internationally accepted scientific evidence which points to the existence of
nonthermal effects of microwave radiation. The issue at the present time is not whether such
evidence exists, but rather what weight to give it.

Internationally acknowledged experts in the field of RF research have shown that RF of the type
used in digital cellular antennas and phones can have critical effects on cell cultures, animals, and
people in laboratories and have also found epidemiological evidence (studies of communities, not
in the laboratory) of serious health effects at "non-thermal levels," where the intensity of the
radiation was too low to cause heating. They have found:

® Increased cell growth of brain cancer cells(

o A doubling of the rate of lymphoma in mice(3

e Changes in tumor growth in rats(6

® An increased number of tumors in rats(2)
http://www.cyburban.com/~Iplachta/safeweb2.htm Page 1 of 12
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@ Increased breaks in double an. .ngle stranded DNA, our genetic maten. _ 3
® 2 to 4 times as many cancers in Polish soldiers exposed to RFQ.

e More childhood leukemia in children exposed to RFL1Q

® Changes in sleep patterns and REM type sleep(lll

e Headaches caused by RF exposure(l2l

e Neurologic changesd3) including

Changes in the blood-brain-barrier{l4

Changes in cellular morphology (including cell death)(3)

Changes in neural electrophysiology (EEG)1S

Changes in neurotransmitters (which affect motivation and pain perception)(17}

Metabolic changes (of calcium ions, for instance)18)
Cytogenetic effects (which can affect cancer, Alzheimer's, neurodegenerative

diseases)d2)

00 O 0 0O

@ Decreased memory, attention, and slower reaction time in school children(Q

® Retarded learning in rats indicating a deficit in spatial "working memory"2L.

® Increased blood pressure in healthy men(22)

e Damage to eye cells when combined with commonly used glaucoma medications(23)

Many national and international organizations have recognized the need to define the true risk of
low intensity, non-thermal RF exposure, calling for intensive scientific investigation to answer the
open questions. These include:

e The World Health Organization, noting reports of "cancer, reduced fertility, memory loss,
ior and developme children. "(24)

@ The U. S. Food and Drug Administration (FDA)23)

e The International Agency for Research on Cancer (IARC)26)

® The Swedish Work Environmental Fund@2.

e The National Cancer Institute (NCI)(28)

@ The Furopean Commission (EC)22)

® New Zealand's Ministry of HealthGQ)

e National Health and Medical Research Council of AustraliaGL)

e Commonwealth Scientific Industrial Research Organization of Australia (CSIRO)32)

Non—thermal effects are recogmzed by experts on RF and health to be potentlal health hazards
(R ! I | OW intensit n-thermm

The FDA has explicitly rejected claims that cellular phones are "safe."(33)

http://www.cyburban.com/~Iplachta’/s=fawah?_htm Page 2 of 12
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The Environmental Protection Agency _PA) has rejected the current (ANSI/IEL  safety
standards because they are based on thermal effects alone.34

Many scientists and physicians question the safety of exposure to RF. The CSIRO study, for
example, notes that there are no clear cutoff levels at which low intensity exposure has no effect,

and that the results of ongoing studies will take years to analyze.(33)

The county of Palm Beach, FL, the state of California, and the country of New Zealand have all
prohibited cellular antennas near schools due to safety concerns.

What should we do while waiting for the much needed answers about the non-thermal effects of
RF? This is the question we, as parents, students, and Ossining residents must answer.

The Board of Education has the responsibility of protecting and promoting the best interests of the
students of our schools and of our community in general. The commercial interests of outside
profit-making corporations can play no role in their decisions.

We simply don't know at this time what the possible health consequences of long term, low level
exposure to RF of the type used by the PCS Base Station antenna will be. No one knows--the data
just isn't there. The chairman of the ICNIRP, one of the main groups which formulated the current
exposure guidelines, has stated that the guidelines include "no consideration regarding prudent
avoidance" for health effects for which evidence is less than conclusive 38

Should we allow ourselves to take this risk?

Should we allow our children to take this risk?

School buildings, youth centers, and other places where children are found are not the proper
place for a technology which could endanger health and well being.

As noted at the start of this brief review, our School Board was told none of this when they were
asked to decide on the siting of the cellular phone antenna. The "Safety Analysis" they received
was not an honest attempt to explain the health effects of RF exposure, but rather a sophisticated
"sale's pitch" designed to blind the Board to the real questions and uncertainties. While such
behavior in an attempt to "make a sale" can never be condoned, in the case of the suppression of
information about possible adverse health consequences for the children of our schools, it is
unconscionable. Our children and their parents stand defenseless before such a strategy.

The only reasonable and responsible course is to "
it safe" with our children. The Ossining High School is
not the proper place for a cellular telephone antenna.

[back] 1. "Safety Analysis of the Electromagnetic Environment in the Vicinity of a Proposed
Personal Communications Services Base Station, Site 06-4601I: Ossining High School, Ossining,
New York" prepared by the Wireless & Optical Technologies Safety Department of Bell
Laboratories for Sprint Spectrum L.P.

http://www.cyburban.com/~Iplachta/s: _ 74 Page 3 of 12

- e e o e et e 2 o f/,ﬂ Y Y e gD
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| ack] 2. An mtematlonal blue ribbon panel assembled by the MMMQ_QM
Hg&_&mg_(ﬂlﬁﬂ& designated power frequency electromagnetic fields (EMF) as "possible
ogens" on June 24 1998. The panel's decision was ‘based largely on the results of
ep1dem1010glca1 studies of children exposed at home and workers exposed on the job. The
evaluation of the EMF literature followed procedures developed by the International Agency for
Research on Cancer (IARC), based in Lyon, France. The working group's report will be the basis
for the NIEHS report to Congress on the EMF Research and Pubhc Information Dissemination
program (EMF RAPID). The N ; :
Kingdom noted that the views of i its AdV1sory Group on Non—Iomzmcr Radiation are "consistent
with those of the NIEHS expert panel."

June 26, 1998 statement of the National Radiological Protection Board, sited in Microwave News,
July/August 1998

[back] 3. The International Commission on Non-Ionizing Radiation Protection (ICNIRP)
statement "Health Issues Related to the Use of Hand-Held Radiotelephones and Base
Transmitters" of 1996 reads:

"Thermally mediated effects of RF fields have been studied in animals, including primates. These
data suggest effects that will probably occur in humans subjected to whole body or localized
heating sufficient to increase tissue temperatures by greater than 1C. They include the induction of
opacities of the lens of the eye, possible effects on development and male fertility, various
physiological and thermoregulatory responses to heat, and a decreased ability to perform mental
tasks as body temperature increases. Similar effects have been reported in people subject to heat
stress, for example while working in hot environments or by fever. The various effects are well
established and form the biological basis for restricting occupational and public exposure to
radiofrequency fields. In contrast, non-thermal effects are not well established and currently do not
form a scientifically acceptable basis for restricting human exposure for frequencies used by
hand-held radiotelephones and base stations."

International Commission on Non-Ionizing Radiation Protection, "Health Issues Related to the
Use of Hand-Held Radiotelephones and Base Transmitters," Health Physics 70:587-593, 1996

The ANSI/IEEE Standard for Safety Levels of 1992 similarly states:

"An extensive review of the literature revealed once again that the most sensitive measurements of
potentially harmful biological effects were based on the disruption of ongoing behavior associated
with an increase of body temperature in the presence of electromagnetic fields. Because of the
paucity of reliable data on chronic exposures, [EEE Subcommittee IV focused on evidence of
behavmral disruption under acute exposures, even disruption of a transient and fully reversible
nature."

IEEE Standards Coordinating committee 28 on Non-Ionizing Radiation Hazards: Standard for Safe
Levels With Respect to Human Exposure to Radio Frequency Electromagnetic Fields, 3 KHz to
300 GHz (ANSI/IEEE (C95.1-1991), The Institute of Electrical and Electronics Engineers, New
York, 1992

[back] 4. Drs. Czerska, Casamento, Ning, and Davis (working for the Food and Drug
Administration in 1997) using "a waveform identical to that used in digital cellular phones” at a
power level within our current standards (SAR of 1.6 W/Kg, the maximum spatial peak exposure
level recommended for the general population in the ANSI C95.1-1991 standard) found increases
in cellular proliferation in human glioblastoma cells. This shows that "acceptable" levels of
radiation can cause human cancer cells to multiply faster. The authors note that "because of
reported associations between cellular phone exposure and the occurrence of a brain tumor,
glioblastoma, a human glioblastoma cell line was used" in their research.

http://www.cyburban.com/~|plachta/safeweb2.htm Page 4 of 12
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E.M. Czerska, J. Casamento, J.T.N.  and C. Davis, "Effects of Radiofrequ y ,
Electromagnetic Radiation on Cell Proliferation," [Abstract presented on February 7, 1997 at the
workshop 'Physical Characteristics and Possible Biological Effects of Microwaves Applied in
Wireless Communication, Rockville, MD] E. M. Czerska, J. Casamento Centers for Devices and
Radiological Health, Food and Drug Administration, Rockville, Maryland 20857, USA; H. T.
Ning, Indian Health Service, Rockville, Maryland 20857, USA; C. Davis, Electrical Engineering
Dept., Univ. of Maryland, College Park, Maryland 20742, USA

[back] 5. Dr. Michael Repacholi (in 1997, currently the director of the International
Electromagnetic Fields Project at the World Health Organization) took one hundred transgenic mice
and exposed some to radiation for two 30 minute periods a day for up to 18 months. He foupd that
the exposed mice developed lymphomas (a type of cancer) at twice t f th : d .
While telecommunications industry spokespersons criticized the experiment for using mice with a
mutation which predisposed them to cancer (transgenic) the researchers pointed out that "some
individuals inherit mutations in other genes...that predispose them to develop cancer, and these

individuals may comprise a subpopulation at special risk from agents that would pose an otherwise
insignificant risk of cancer."

Dr. Repacholi stated "I believe this is the first animal study showing a true nonthermal effect." He
repeated the experiment in 1998 using 50 Hz fields instead of the 900 MHz pulsed radiation (the
type used by cellular phones) used in the original experiment and found no cancer risk. He stated
that this new data had implications for his original cellular phone study: "the control groups for
both our RF and 50 Hz field studies showed no statistical differences, which lessens the
possibility that the RF study result was a chance event or due to errors in methodology."

It is extremely important to note that Dr. Michael Repacholi was Chairman of the ICNIRP at the
ime j t : |2 : f Hand-Held Radiote

pones and pase

M. Repacholi et al., "Lymphomas in Eu-Piml Transgenic Mice Exposed to Pulsed 900 MHz
Electromagnetic Fields," Radiation Research, 147, pp.631-640, May 1997

[back] 6. Dr. Ross Adey (Veterans Administration Hospital in 1996) found what appeared to be a
protective effect in rats exposed to the type of radiation used in digital cellular phones. The rats
were exposed to an SAR of 0.58-0.75 W/Kg 836 MHz pulsed radiation of the TDMA type two
hours a day, four days a week for 23 months, with the signals turned on and off every 7.5
minutes, so total exposure was 4 hours a week. Interestingly this effect was not present when a
non-digital, analog signal was used. Rats exposed developed cancer less often. This study shows
that low power fields of the digital cellular frequency can influence cancer development. Whether
they would protect or promote in our children is a question for further study.

Ross Adey of the Veterans Administration Hospital of Loma Linda, CA presented the results of

pulsed (digital cellular) radiation on June 13, 1996 at the 18" Annual Meeting of the
Bioelectromagnetics Society in Victoria, Canada. He presented the findings of the analog cellular

phone radiation effect at the June 1997 24 World Congress for Electricity and Magnetism in
Biology and Medicine in Bologna, Italy. Reviews can be found in Microwave News issues
July/August, 1996 and March/April 1997.

[back] 7. Dr. A. W. Guy reported an extensive investigation on rats chronically exposed from 2 up
to 27 months of age to low-level pulsed microwaves at SARs up to 0.4 W/Kg. The exposed group
was found to have a significantly higher incidence of primary cancers.

A. W. Guy, C. K. Chou, L. Kunz, L, Crowley, and J. Krupp, "Effects of Long-Term Low-Level
Radiofrequency Radiation Exposure on Rats." Volume 9. Summary. Brooks Air Force Base,
Texas, USAF School of Aerospace Medicine, USF-SAM-TR-85-11; 1985

hftp://www.cyburban.com/~|plachta/safeweb2.htm Page 5 of 12
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This information is taken out of context (it is a 63 page document)
but can be found in it's entirety at:
www.emfguru.com/CellPhone/probable-health/Probable-health.htm
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mobile base stations in communities:

the need for health studies
Dr Neil Cherry
Lincoln University

Canterbury, New Zealand.
8th June 2000

Introduction:

When measured or realistic radial radiation patterns from radio/TV broadcast towers
are matched with cancer rates in people living in the vicinity of high-powered radio
and television towers they produce consistent significant dose response
relationships. These prove that chronic exposure to very low level RF radiation causes
sleep disturbance, melatonin reduction and cancer in many part of the human body.
With the consistency between the biological effects of studies involving powerlines,
electrical occupations, diathermy, radio, radar and cell phone electromagnetic
radiation exposure, it is highly probable that these adverse health effects will be found
in the vicinity of cell sites. Because of the small population numbers around single
sites, these effects will only be detectable by studying populations around hundreds
of cell site

U.S. Embassy in Moscow Study:

Goldsmith (1997) reported elevated mutagenesis and carcinogenesis among the
employees and dependents that were chronically exposed to a very low intensity radar
signal the U.S. Embassy in Moscow in the 1950's to 1970's. For most of the time the
external signal strength was measured at 5 u W/icm2 for 9 hours/day on the West
Facade of the building where the radar was pointed, Lilienfeld et al. (1978). To get the
full strength of the signal a person would have to stand at an open window on the
west side of the building at the 6th floor, Pollack (1979). Hence allowing for the
internal signal strengths to be between 20 and 100 times lower, the occupants of the
embassy were exposed to a long-term average radar signal in the range of 0.02 to
0.1u Wicm2. Blood tests showed significantly elevated chromosome aberrations in
more than half of the people sampled. Leukaemia rates were elevated for adults and
children.

The key results included:

The all cause mortality rate for Moscow males as 0.42 (0.3-0.6) and for females 1.1
(0.5-1.9). Hence males, primarily State Department employees, were much healthier
and females were as healthy as the average U.S. residents. This is a good example
of the "healthy worker" effect. State Department selection procedures rule out a range

3/22/01 emf guru Page 2




of unhealthy people and favour healthy people.

The following tables set out some of the key results from the data tables within
Lilienfeld et al. (1978). One of the most striking results is given in Lilienfeld Table
6.18. This shows the rates of various sicknesses as a function of years of service in
the Embassy in Moscow and hence, years if low level radar exposure. All of these
symptoms show significant dose-response relationships. The sickness rates
increased independent of the age of arrival and faster than the influence of aging.

Table 2: Sickness rates increased in Moscow with years of service: (Table 6.18)
Under 2 yrs 2-3 years 4 + years p-value for trend

Number of people 316 455 45

Person-years 3709 56570 568

Male Conditions (%)

Present Health Summary 5.4 9.7 16.2 0.05

Arthritis/rheumatism 4.3 6.5 8.8 0.02

Back Pain 4.0 7.7 11.8 0.04

Ear problems 3.8 5.6 14.7 0.02

Vascular system 0.8 2.7 11.8 0.004

Skin & Lymphatic 9.4 12.2 28.0 0.02

Female Conditions (%)

Vaginal discharge 4.2 13.8 17.5 0.04

Table 6.31 in Lilienfeld, Table 3 here, show elevated and significantly elevated
neurological symptoms for male employees who worked in the radar exposed
situation.

Table 3: Neurological Symptoms per 1000 p-y, Male employees: (Table 6.31)
Moscow Comparison RR p-value

Depression 1.3 0.73 1.78 0.004

Migraine 1.8 0.97 1.86

Lassitude 1.2 0.78 1.54

Irritability 1.3 0.66 1.97 0.009

Nervous Disorders 1.5 0.64 2.34

Difficulty in Concentrating 1.4 0.52 2.96 0.001

Memory Loss 1.6 0.50 3.20 0.008

Dizziness 1.2 0.85 1.41

Finger Tremor 1.3 0.71 1.83

Insomnia 1.1 0.90 1.22

Neurosis 1.3 0.76 1.71

These symptoms are consistent with the "Microwave Syndrome" of the
"Radiofrequency Radiation Sickness", Johnson-Liakouris (1998). Mild et al. (1998)
identified significant dose-response relationships for the following symptoms from
the use of mobile phones: Memory Loss, Difficulty in Concentrating, Headache and
Fatigue. Hence it is now shown and known that RF/MW exposure from extremely low
but chronic exposure over many years, occupational exposure and cell phone use all
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produces significant and consistent neurological symptoms. The Risk Ratios were
quite large but they were not quite significant because of the very small sample
numbers.

Table 4 shows the congenital maiformations and cancer in children. Some of this
data was shown by the late Dr John Goldsmith to the Environment Court in New
Zealand. It was this data that the court used for its decision.

Dose-Response Cancers in the Vicinity of Broadcast

Towers:

With the similarity of FM radio and TV signals and analogue cell phones, studies of
health effects at very low mean exposure levels for those living in the vicinity of
broadcast towers is relevant to the consideration of the health effects around cell
sites. :

Broadcast towers provide a unique opportunity for determining whether or not RF/MW
exposures are causally related to cancer. This arises from two factors. The first is the
large populations that may be exposed and the second is the particular shape of the
radial RF patterns. The ground level radial RF radiation patterns are complex
undulating functions of the carrier frequency, the height of the tower and the antenna
horizontal and vertical radiation patterns. When rates of disease follow these patterns
it excludes all other factors, removing all possible confounders.

Around broadcast towers the ground level exposure patterns are a function of the
power of the source signal and the antenna gain, The gain, is expressed as a
function of the Equivalent Isotropic Radiated Power (EIRP) is a function of the
technology used to focus the signal. Antennae are complex elements that attempt to
efficiently focus the main beam and minimize the side-lobes. The ability to do this to
some extent is a function of the carrier frequency. Because of these side-lobes a
complex antenna pattern is formed with undulating peaks in the 'near field' towers,
which extends out to 5 to 6 km typically. Figures 2 to 5.

Figure 2 shows the measured radial pattern near ground level around the Empire
State Building in the 1930's, formed by the VHF stations installed on it tower.

Figure 2: Ground level radiation pattern for (a) the 44 MHz (VHF) signal from the
Empire State Building in New York City, from Jones (1933) by merging his figures 6
and 8,

Figure 3, from '‘Reference data for Engineers', Jordon (1985), shows the dependence
on the distance of the peaks and troughs as a function of the carrier frequency. The
higher frequencies, 300 MHz, have higher relative peaks further out and lower relative
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peaks closer in than the 50 and 100 MHz signals. Note that the closest part of Figure
3, is 1 mile (1.6 km) from the tower. Figure 2 shows for a 44 MHz signal, a peak at 0.4
miles, 640m.

Figure 3: A theoretical set of radial VHF antennae patterns, Antenna height 1000',
receiver height 30 ', power 1 kW, Reference data for Engineers, Jordon (1985).

Once the horizontal and vertical antenna patterns are known, the ground level
exposure is a function of the gain for the particular elevation angle involved and the
distance from the antenna, since the inverse square law operates along the ray of the
beam. There are also signal strength variations cause by positive and negative
reinforcement of the direct beam and the reflected beam at any point.

Epidemiological studies of Residential RF/MW
exposure:
Sutra Tower Study: Selvin et al. (1992):

Professor Steve Selvin and his colleagues were interested in developing a statistical
method for identifying from residential data, who was appropriately characterized as
"exposed" compared with "non-exposed". They chose to use a data set for 4
childhood cancers, representing about 50 % of the total childhood cancer, for the San
Francisco City area. A prominent feature of the area is the Sutra Tower. It is a very tall
tower on a hill which can be seen from all over San Francisco. Since this is the
primary radio and TV broadcast facility in the Bay Area, there are very high-powered
outputs from the Tower. In broadcast facility in 1997 it had over 980 kW of VHF TV and
FM radio, and 18,270 kW of UHF TV, expressed as EIRP, Hammett and Edison
(1997). The tower is 300m high on a 276 m hill, placing the majority of the high-
powered antennas at 520 m AMSL. The locations of children with leukaemia and "all
cancer" are shown in Figures 9 and 10.

Diagrams correlating various antenna shapes and radiation falls compared to
diagnosed cancers & other health problems can be found at this site. Diagrams
also reflect lowered incidents of health problems when radiation levels are
reduced by distance or blocked by hills.
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This is a continuation of of the previous study but one
that pertains directly to cell phone radiation. More
information further applicable diagrams can be found
at: www.emfguru.com/CellPhone/probable-health/Probable-
health.htm

Cell Phone Radiation Research:

For years the cell phone companies and government authorities have assured us that
cell phone are perfectly safe. They state that the particular set of radiation parameter
associated with cell phones are not the same as any other radio signal and therefore
earlier research does not apply. They also mount biased review teams who falsely
dismiss any results that indicate adverse biological and health effects and the flawed
pre-assumption that the only possible effect is tissue heating. There is a very large
body of scientific research that challenges this view. Now we have published
research, primarily funded by governments and industry that shows that cell phone
radiation causes the following effects:

* Alters brain activity including EEG, Von Klitzing (1995), Mann and Roschkle (1996),
Krause et al. (2000).

* Disturbs sleep, Mann and Roschkle (1996), Bordely et al. (1999)

* Alters human reaction times, Preece et al. (1999), Induced potentials, Eulitz et al.
(1998), slow brain potentials, Freude et al. (1998), Response and speed of switching
attention (need for car driving) significantly worse, Hiadky et al. (1999). Altered

reaction times and working memory function (positive), Koivisto et al. (2000), Krause
et al. (2000).

* Weakens the blood brain barrier, BBB (p<0.0001) with a dose above 1.5 J/kg. For a
2 minute exposure the SAR = 0.013 W/kg and 10 minutes, SAR - 0.0025W/kg:
Persson, B.R.R., Salford, L.G. and Brun, A., (1997).
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* A Fifteen-minute exposure, increased auditory brainstem response and hearing
deficiency in 2 kHz to 10 kHz range, Kellenyi et al. (1999).

* While driving, with 50 minutes per month with a cell phone, a highly significant 5.6-
fold increase in accident risk, Violanti et al. (1996); a 2-fold increase in fatal accidents
with cell phone in car, Violanti et al. (1998); impairs cognitive load and detection
thresholds, Lamble et al. (1999).

* Significant changes in local temperature, and in physiologic parameters of the CNS
and cardiovascular system, Khdnisskii, Moshkarev and Fomenko (1999).

* Causes memory loss, concentration difficulties, fatigue, and headache, in a dose
response manner, (Mild et al. (1998)). Headache, discomfort, nausea, Hocking
(1998).

Figure 23: Prevalence of symptoms for Norwegian mobile phone users, mainly
analogue, with various categories of length of calling time per day, Mild et al. (1998).
Figure 24: Prevalence of symptoms for Swedish mobile phone users, mainly digital,
with various categories of length of calling time per day, Mild et al. (1998).

These are the same symptoms that have frequently been reported as "Microwave
Sickness Syndrome" or "Radiofrequency Sickness Syndrome", Baranski and Czerski
(1976) and Johnson-Liakouris (1998).

* Cardiac pacemaker interference: skipped three beats, Barbaro et al. (1996);
showed interference, Hofgartner et al. (1996); significant interference, p<0.05 Chen et
al. (1996); extremely highly significant interference, p=0.0003, Naegeli et al. (1996);
p<0.0001, Altamura et al. (1997); reversible interference, Schlegal et al. (1998);
significantly induced electronic noise, Occhetta et al. (1999); various disturbances
observed and warnings recommended, Trigano et al. (1999)

* Reduces the pituitary production of Thyrotropin (Thyroid Stimulating Hormone, TSH):

Figure 25: A significant reduction in Thyrotropin (Thyroid Stimulating Hormone) during
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cell phone use, de Seze et al. (1998).

* Decreases in sperm counts and smaller tube development in testes, Dasdag et al.
(1999).

* Increases embryonic mortality of chickens, Youbicier-Simo, Lebecq and Bastide
(1998).

* Increases blood pressure, Braune et al. (1998).

* Reduces melatonin, Burch et al. (1997, 1998).

* Breaks DNA strands (Verschaeve at al. (1994), Maes et al. (1997), which is still
significant at 0.0024W/kg (1 u W/cmz2), Phillips et al. (1998)).

* Produces an up to three-fold increase in chromosome aberrations in a dose
response manner from all cell phones tested, Tice, Hook and McRee, reported in
Microwave News, April/May 1999,

* Doubles c-fos gene activity (a proto oncogene) for analogue phones and increases
it by 41 % for digital phones, Goswami et al. (1999), altered c-jun gene, Ivaschuk et al.
(1997), Increased hsp70 messenger RNA, Fritz et al. (1997).

* Increases Tumour Necrosis Factor (TNK), Fesenko et al. (1999).
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* Increases ODC activity, Penafiel et al. (1997).

* DNA synthesis and cell proliferation increased after 4 days of 20 min for 3 times/day
exposure. Calcium ions were significantly altered, French, Donnellan and McKenzie
(1997). Decreased cell proliferation, Kwee and Raskmark (1997), Velizarov,
Raskmark and Kwee (1999)

* Doubles the cancer in mice, Repacholi et al. (1997).

* Increases the mortality of mobile phone users compared with portable phone
users, RR = 1.38, 95%Cl: 1.07-1.79, p=0.013, Rothman et al. (1996).

* Increases human brain tumor rate by 2.5 times (Hardell et al. (1999)). Associated
with an angiosarcoma (case study), Hardell (1999)

* Hardell et al. (2000), for analogue phones OR = 2.67, 95%Cl: 1.02-6.71, with higher
tumour rates at brain areas of highest exposure.

Cell Site Health Surveys:

There is overwhelming evidence that cell sites are likely to cause a wide range of
serious adverse health effects. Carefully designed health surveys are need to
disprove or confirm this claim. Careful survey design includes consideration of
exposure levels and patterns, as well as consideration of indoor and outdoor
exposure levels that contribute differently to mean exposure levels.

Cell site antennas focus most of the radiation into the main beam in the horizontal
and vertical directions. The vertical antenna pattern includes two or three main side-
lobes that produce the near tower ground level radiation exposures, Figures 26 to 28.

Figure 26: Cell site profile showing the extent of the main beans and side lobes in
which the 200 p W/cm2 standard is exceeded. This illustrates the directions of the
beams and side lobes.
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Cell site exposures for a low and high power sites are given in Figures 27 and 28.
The side-lobes produce the nearer level and then the side of the main beam
produces a wider peak and then falls off with distance from the tower. These two
figures show the maximum exposure levels along the main beam direction. Figure 29
shows the horizontal pattern of a three-antenna tower radiation. The area between the
main beam directions has a much lower exposure than in the main beam direction.

Figure 27: A low-powered cell site such as proposed for the Eimwood site.

Figure 28: A high-powered site as used at the Opawa Road site.
Figure 29: Three-panel horizontal radiation pattern, for a low powered site, as for the
Elmwood Site.

Conclusions:

To over 40 studies have shown adverse biological or human health effects
specifically from cell phone radiation. These research results to date clearly show that
cell phones and cell phone radiation are a strong risk factor for all of the adverse
health effects identified for EMR because they share the same biological
mechanisms. The greatest risk is to cell phone users because of the high exposure
to their heads and the great sensitivity of brain tissue and brain processes. DNA
damage accelerates cell death in the brain, advancing neurodegenerative diseases
and brain cancer. Brain tumour is already an identified risk factor. Cell phones are
carried on people's belts and in breast pockets. Hence liver cancer, breast cancer
and testicular cancer became probable risk factors.

Because the biological mechanisms for cell phone radiation mimics that of EMR, and
the dose-response relationships have a threshold of ZERO, and this includes genetic
damage, there is extremely strong evidence to conclude that cell sites are risk factors
for: .

+Cancer, especially brain tumour and leukaemia, but
all other cancers also.

+Cardiac arrhythmia, heart attack and heart disease,
particularly arrhythmia.

+ Neurological effects, including sleep disturbance,
learning difficulties, depression and suicide.

+ Reproductive effects, especially miscarriage and
congenital malformation.
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«Viral and infectious diseases because of reduce
immune system competency as associated with
reduced melatonin and altered calcium ion
homeostasis.

A recommended risk reduction target for
the mean chronic public exposure is 10
nW/cma,

This is accomplished by setting the
outside boundary exposure as 0.1u

W/cma.
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47 USCS § 330 TELEGRAPHS, TELEPHONES, ET

(B) is available to consumers at a cost which is comparable to the cost of technology tha®
allows parents to block programming based on common ratings, and
(C) will allow parents to block a broad range of programs on a multichannel system as ef.
fectively and as easily as technology that allows parents to block programming based on
common ratings,
the Commission shall amend the rules prescribed pursuant to section 303(x) [47 USCS
§ 303(x)] to require that the apparatus described in such section be equipped with either the
blockmv technology described in such section or the alternative blocking technology descnbed
in this paracraph
(d) For the purposes of this section, and sections 303(s). 303(u), and 303(x) [47 USCS § 303(s),
(u), and (x)]—
(1) The term “‘interstate commerce'’ means (A) commerce between any State, the District of
Columbia, the Commonwealth of Puerto Rico, or any possession of the United States and any
place outside thereof which is within the United States, (B) commerce between points in the
same State, the District of Columbia, the Commonwealth of Puerto Rico, or possession of the
United States but through any place outside thereof, or (C) commerce wholly within the District
of Columbia or any possession of the United States.
(2) The term *‘United States’’ means the several States, the District of Columbia, the Com-
monwealth of Puerto Rico, and the possessions of the United States, but does not include the
Canal Zone.

(As amended Feb. 8, 1996, P. L. 104-104, Title V, Subtitle B, § 551(d), 110 Stat. 141.)

HISTORY; ANCILLARY LAWS AND DIRECTIVES
Amendments:
1996. Act Feb. 8. 1996, redesignated subsec. (c) as subsec. (d) and added a new subsec. (c):
and in subsec. (d) as redesxsmated substituted ‘‘and secnons 303(s), 303(u), and 303(x)"" for
sectlon 303(s). and section 301(u)
§ 332, Mobile services

1956 Cbrerimmmomtestins O
(a), (b) [Unchanged]

(c) Common carrier treatment of commercial and private mobile services; state preemption;

regulatory treatment of communications satellite corporation; space segment capacity;
foreign ownership. (1)~(6) [Unchanged]

(7) Preservation of local zoning authority. (A) General authority. Except as provided in this

paragraph, nothing in this Act [47 USCS §§ 151 et seq.] shall limit or affect the authority

of a State or local government or instrumentality thereof over decisions regarding the place- .

ment, construction, and modification of personal wireless service facilities.

{B) Limitations. (i) The regulation of the placement, construction, and modification of

personal wireless service facilities by any State or local government or instrumentality

thereof—

services; and

(II) shall not prohibit or have the effect of prohibiting the provxsxon of personal wire-
less services.
(ii) A State or local government or instrumentality thereof shall act on any request for
authorization to place construct, or modify personal wireless service facilities within a
reasonable period of time after the request is duly filed with such government or
instrumentality, taking into account the nature and scope of such request.

(ili) Any decision by a State or local government or instrumentality thereof to deny a
request to place, construct, or modify personal wireless service facilities shall be in writ-
ing and supported by substantial evidence contained in a written record. .

(iv) No State or local government or instrumentality thereof may regulate the placement,
construction, and modification of personal wireless service facilities on the basis of the
environmental effects of radio frequency emissions to the extent that such facilities
comply with the Commission's regulations concerning such ernissions.

(v) Any person adversely affected by any final action or failure to act by a State or local
government or any instrumentality thereof that is inconsistent with this subparagraph
" may, within 30 days after such action or failure to act, commence an action in any court
of competent jurisdiction. The court shall hear and decide such action on an expedited
basis. Any person adversely affected by an act or failure to act by a State or local govern-
ment or any instrumentality thereof that is inconsistent with clause (iv) may petition the
Commission for relief.
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47 USCS §332,n1 TeLeGRaPHS, TeLEpHONES, Erc) i

viders of functionally equivalent services, and (3) to be in writing, but was not required to include writ. its b

decision having effect of prohibiting provision of new  ten rationale with factual findings and legal conclu. is nc

digital technology. Western PCS I Corp. v Extrater- sions; further, proper standard of review for decision} that

ritorial Zoning Auth. (1997, DC NM) 957 F Supp  of such municipal board acting in quasi-judicial ca-} ytilit
1230.

Pacity was whether substantial evidence in written| site i
Personal wireless services facilitjes providers are  record supported board's determination. AT&T Wire. facili
not entitled to relief under 47 USCS §332, where lo-  less PCS, Inc. v Winston-Salem Zoning Bd. of Ad-| Sprir

cal board of zoning appeals noted that alternative site justment (1999, CA4 NC) 172 F3d 307, EDCI
for cellular communications monopole was available Telecommunications company is entitled to reljef mc‘
On property adjacent to proposed site that it would under 47 USCS § 332(c)(7), where board of county °.2m
not approve, because record does not Support finding  commissioners denied it conditional use permit to Zons|
that denial -prohibits provision of personal wireless build telecommunications tower, because board fess
services. Gearon & Co. v Fulton County (1998, ND adopted inconsistent findings of fact and conclusions perst
Ga) 5 F Supp 2d 1351. . of law, and denial was not supported by substantia] leagt
Communjcations company lacks smnding to sue evidence contained in written record. OPL\'{-USA v rDU;\(
city under 47 USCS § 332, even though it claims city ~ Board of County Comm'rs (1997, MD Fla) 7 F Supp | resid
council wrongfully denied it special permit to con- 2d 1316. ture,
STJC‘ Heell :;:i:ufo;:;; l; CS ‘l‘:“"","h ‘t"h“;e C‘?:’;' 2. Relationship with other laws ?;f;eni
pany never y ropecty right to use city- ces 5 )
owned water tanks upon whigh it proposed to build, Provisions of 47 USCS 8 332 do not present fa boar

) . P cially conclusive challenge to preempt Commission :

because company's claims lack redressability since from adjudicating complaint alleging violations of § 9

court d could not emﬁ" J"ifg“fe"t tgaz_ wosuld fully  Siate law and Commission's orders conceming prac- Cogr

L p oy company's alleged injury. Sprint Spectrum, tices by cellular telephone service roviders, GTE u

Ti5; ¥ Cly of Wobum (1998, DC Mass) 8 F Supp 24 Mobilnet v Johnson (1997, Cag Obi) 111 F34 469, § deplc

L. . 1997 FED App 137P, reh, en banc. den (1997, CA6) | oPen
County board of Supervisors  must  approve

u f _supe 1997 US App LEXIS 13659, ttion
conditional-use permit for wireless personal commu- Class action on behalf of U.S. residents who con- ;‘g;ﬁ
fhedtions services tower, where no member of board tracted with defendant for cellujar telephone services, |- ant
explicitly premised opposition to permit on potential challenging liquidated damages collected for earlly § & i
znfecy hazards" to aviators or z;dd‘mi?f laz;dmgnczlr]s, termination of service, is remanded to state court. 1?’1'&
eaise opposition to tower, although undoubtedly where suit invoked state common law protecting

Sincere, was not based in fact and cannot legally sup- S

port reasonable judgment denying permit in accor.  COMSUMers aguinst excessive liquidated damages and Ad\"‘;
. < & ~ FCC has never passed u on amount of liquidated

dance with 47 USCS §332(c), Petersburg Cellular damages in dcfen%ant‘s rmgift'. because i? is ]r?otl c;ecar abou

Pshp. v Board of Supervisors (1998, ED Va) 29 F that cclaims are  preempted by 47 Uscs is di

S“P‘_J 2d 701. X . § 332(c)(3)(A), and even if preemption applied, noth- “de;
City must grant provider of wzrelcss‘personfﬂ COM-  ing was presented to justify extraordinary doctrine of Tnec

mianications services special-use permit f0 build pro-  cofyorere preemption. Esquivel v Southwestern Be]j | €XPe

posed digital tower, even though city denied request

: ied req Mobile Sys. (1996, SD Tex) 920 F Supp 713, Gose
after meeting by 5 to 3 vote and supplied written Town board's ruling—that public interest is not iy [;:1
reasons therefore, be:cause court finds that generalized served by construction of proposed 150-foot tower to 42
comments of 3 citizens who speculate that fourth enable marketing of wireless communications ser- - De
tower will impair aesthegu: quality of area do not vices that are already available to public—is aver- vana
amount to ‘‘substantial evidence’’ within meaning of ruled, where board determined, in effect, that existing ing v
47 USCS § 332XT)(B)(iI). Towa Wireless Servs., cellular service in town is all thar is necessary and if te]
L.P. v City of Moline (1998, CD 111) 29 F Supp 2d that no further competition from new type of digital shxpr
915. L . or other technology requiring site in town will be 90: -

Couaty board must submit written findings of fact permitted, because that action specifically violates 47 1ng
supporting its decision to deny variance for construc-  UsCs § 332(c)(7)(B), and frustratas primary purpose lsncm,
tion of wireless communications service's cellular of Telecommunications Act of 1996 (47 USCS §§1 ‘ zgpfi

antenna and equipmeat station, even though board as- et seq.) which is to increase competition in telecom- .
serts it relied on board of zoning adjustment’s racorm- munications industry. Sprint Spectrum ‘L.P. v Town 3. i
mendations that proposed tower did not meet county  of Easton (1997, DC Mass) 982 F Supp 47, Cc
code requirements and that service did not show un- It cannot be said as matter of law that zoning of- to co
hecessary hardship on land, becau§<=: board violated ficials failed to act *“‘within reasonable time" as lular
47. USCs §'332(c)(7)(B‘)(m) by failing to set forth reqtiired by 47 USCS § 332(C)(7)(B)(ii); even thoueh ment
written, reviewable findings of fact, At&T Wireless telecommunications tower owners applied on Novem.- its o
Servs. v Orange County (1997, MD Fla) 982 F SUPP  ber 26, 1996 for both special permit and variance to rates
856. allow them continued use of tower to its full height andt

Challenge to revocation of building permit for 100- and local zoning authority did not issue decisions on ing !
foot telecommunications monopole under 47 USCS applications within certain prescribed time periods servi

§332 is not yet ripe, where zoning hearing board  ypder Massachusetts law, because town asked re- unjus
determined that township zoning ordinance did mot  gional planning and land-use commission to accept necti

permit pole in R-1 district, and that service provider discretionary referral of matter and Massachusetts CA2
would have to obtain approval of planning commis- courts would interpret state law to require tolling for Ci

sion, because this is classic example of unripe land discretionary, as well as mandatory, referrals. Flynnv Tele

use claim since provider has not taken matter before Burman (1998, DC Mass) 30 F Supp 2d 68, : §33

planning commission. Omnipoint Communs, v Zon- Township zoning hearing board shall forthwith ap- muni

ing Hearing Bd. . (1998, MD P, a) 4 F Supp 2d 366. prove wireless communications provider's permitteq ers ¢
Where city zoning board denied application for  use application for proposed base station consisting decis
special use permit to allow wireless telephone com-  of unmanned 150-foot tower with antennae and util- writt

pany to construct antenna tower, denial was required ity lines on it and several refrigerator-size cabinets at of V
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its base to hold radio and power units, because there
is not substantial evidence to support determinations
that (1) basé station 1s unlike electric substation and
yility line and not allowed in rural district, and (2)
site is of same general character as consumer service
facility and allowed in restqcted md_ustnal district.
Sprint Spectrum LP. v Zoning Hearing Bd. (1999,
EO Pa) 43 F Supp 2d 534.

Communications company has not shown legal
cntitlement to reversal of denial of its request for
variance and special exception necessary for it to
construct 99-foot-tall church steeple containing wire-
[ess communications antenna, even though it argues
persuasively that it has gone to great and laudable
{engths to minimize effect of proposed tower on sur-
rounding neighborhood, where local board reviewed
residential character of neighborhood, size of struc-
wre, and proximity to single-family residences, and
determined that use was not compatible with sur-
rounding uses, because substantial evidence supports
board's decision and it is not for court to substitute its
decision for board's. AT&T Wireless Servs. v Orange
County (1997, MD Fla) 994 F Supp 1422.

Public interest in preventing delay and burden in
deployment of advanced telecommunications and
opening of all telecommunications markets to compe-
tition. as presumed uader 47 USCS § 332(eXTHBX V),
supported denial of stay pending appeal by zoning
board of appeals from District Court’s decision to
grant mandamus reliet directing zoning board to issue
special use permit for cellular telephone tower.
AT&T Wireless PCS v Winston-Salem Zoning Bd. of
Adjustment (1998, MD NC) 11 F Supp 2d 769.

Wireless telephone service provider's § 1983 claim
about township's denial of permission for monopoly
is dismissed, where Congress has provided such pro-
viders with comprehensive federal judicial review
mechanism in 47 USCS § 332, because, by providing
expedited judicial review, Congress implicitly fore-
closed use of § 1983 to enforce §332. Omnipoint
Communs., Inc. v Penn Forest Twp. (1999, MD Pa)
42 F Supp 2d 493.

Denial of application for special exception and
variance to erect 99-foot-tall church steeple contain-
ing wireless communications antenna is upheld, even
if telecommunications provider has described hard-
ship in meeting its service levels, because record
contains substantial, if conflicting, evidence support-
ing zoning board's determination that neighborhood
incompatibility precludes variance. AT&T Wireless
Servs. v Orange County (1998, MD Fla) 23 F Supp
2d 1355.- . ' ‘

3. State regulation

Commission properly denied Connecticut’s request
to continue state regulation of wholesale rates for cel-
lulac telephone service since Connecticut’s depart-
ment of public utility control never made finding in
its own proceeding that present wholesale cellular
rates in state were unreasonable or discriminatory,
and thus state failed to meet its burden of demonstrat-
ing that market conditions with respect to cellular
services failed to protect subscribers adequately from
unjust, unreasonable, or discriminatory rates. Con-
necticut Dep't of Pub. Util. Control v FCC (1996,
CA2 Conn) 78 F3d 842.

City council did not violate section 704(c}(7)(B) of
Telecommunications Act of 1996 (47 USCS
§ 332(c)(7)(B)) by denying applications of telecom-
munications companies to erect communications tow-
ers on church's property in residential area, since
decision was supported by substantial evidence in
written record. AT&T Wireless PCS v City Council
of Va. Beach (1998, CA4 Ya) 155 F3d 423.

1.1

47 USCS §332,n 3

Provisions of 47 USCS § 332 did not preempt state
law which required telecommunications service pro-
viders doing business in state to contribute annually
1o two state-run universal service programs, since’
state action which increased cost of doing business
was not same as rate regulation by state. Cellular
Telecomms. Indus. Ass'n v FCC (1999, App DC) 168
F3d 1332, .

Provider of wireless communications services is
not granted preliminary injunction enjoining enforce-
ment of city's 6-month moratorium on issuance of
special-use permits for wireless communications fa-
cilities, where moratorium is not prohibition on wire-
less facilities, nor does it have prohibitory effect; -
rather, it is merely short-term suspension of permit
issuing while city gathers information and processes
applications, because moratorium is bona fide effort
to act carefully in field with rapidly evolving technol-
ogy and does nat violate 47 USCS § 332(c). Sprint
Spectrum, L.P. v City of Medina (1996, WD Wash)
924 F Supp 1036.

Town zoning board’s authority to remedy radio
frequency interference (RFI) being caused by trans-
missions of radio station, cellular phone company,
and emergency services provider is preempted, where
its decisions are not covered by 47 USCS § 332(c)(7)
exception for placement, construction, or modifica-
tion of wireless secvice facility, because examination
of FCC statutes, legislative history, and case law
compels conclusion that FCC has exclusive jurisdic-
tion over complaints involving RFI. In re Appeal of -
Freeman (1997, DC Vt) 975 F Supp 570.

City must approve application of church for condi-
tional use permit for 2 monopole communication
towers to be erected on land to be leased by telecom-
munications providers, where only basis in record for
denying permit was assertion that residents were
satisfied with their current analog service and did not
wish, or feel they needed, digital service, because
denial unreasonably favored existing analog provid--
ers over digital providers in violation of 47 USCS
§ 332(c)(7T)(B)(IXD). AT&T Wireless PCS v City
Council of Va. Beach (1997, ED Va) 979 F Supp 416.

Cellular communications provider’s challenge to
city's denial of special permit for new 230-foot cel-
lular transmission tower must fail, where substantial
evidence supported planning commission’s decision
that tower would (1) pose unreasonable risk to adjoin-
ing properties if it fell, and (2) not be in harmony
with existing areas that will view it or with residences
that adjoin it, because permit denial does not violate
47 USCS § 332(c)(7)(B)())(II) since area already has
2 cellular providers and new tower was intended
merely to improve service, not to create service where
none previously existed. Century Cellunet v City of
Ferrysburg (1997, WD Mich) 993 F Supp 1072.

Town must issue special permit to reconstruct
church steeple, install 6 antennas within'it, and place
cellular telephone equipment in 300-square-foot room
in church basement, where town denied permit on
simple ground that steeple *‘would not be in character
with neighborhood,”” even though it pointed to fact
that steeple will be significantly taller than church’s
former steeple, because cellular service provider pre-
sented evidence that proposed steeple’s height would
conform to character of neighborhood, and town zon-
ing commission violated 47 USCS § 332(c)(7)(B)(iii)
since denial was nat supported by substantial evi-
dence contained in written record and did not provide
reasons or evidence to support its conclusion. Cellco

Pshp. v Town Plan & Zoning Comm'n (1998, DC

Conn) 3 F Supp 2d 178. . :

Neighbors’ reliance on procedural requirements of
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sion

of personal wireless Services,

7 F Supp 2d 310.

foot monopole at proposed personal communication

personal wireless service in violation of 47 USCS

§ 332(c)(7)(B)1)), where authority had approved

special permit for modification of existing tower by

same company, and city was amenable to locating cell

site at altermate location. Sprint Spectrum L.P. v

Town of N. Stonington (1998, DC Conn) 12 F Supp

2d 247.

Because stipulation in applicant’s conditional use
permit adversely affected its ability to operate its
wireless telecommunications network, under 47
USCS § 332(c)(7)(B)(v) court had jurisdiction over
applicant’s suit seeking to invalidate certain zoning
regulations involving communication towers and an-
tennae, Southwestern Bell Wireless v Board of
County Comm'rs (1998, DC Kan) 17 F Supp 2d
1221. .

Generalized concerns and conclusive statements
within record about aesthetic and visual impacts on
neighborhood do not amount to substantial evidence
required by 47 USCS § 332(c)7)(B)(iii) to support
decision of zoning authority with respect to personal
wireless services. Omnipoint Corp. v Zoning Hearing
Bd. (1998, ED Pa) 20 F Supp 2d 875.

Under 47 USCS § 332(c)(7)(B)(3), as long as bor-
ough zoning board of adjustment’s decision ‘denying
conditional use variance to construct wireless com-

‘munication monopole in residential zone was not at-
tempt to prohibit wireless service altogether, to dis-
criminate among peoviders, or to impermissibly base
its denial on environmental effects of radio frequency
emissions, local land law was controlling. Cellular
Tel. Co. v Zoning Bd. of Adjustment of Ho-Ho-Kus
(1998, DC NI) 24 F Supp 2d 359.

Village's zoning record did not contain substantial
evidence, as required by 47 USCS § 332(c)(7)(B)(iii),
to support village's contention that wireless commu-
nications tower proposed by special use permit ap-
plicant would not benefit village, where village resi-
dents would receive cellular telephone service, which,
at least at time of hearing on permit application, ap-

peared to have been marginal, and emergency service
providers could ‘‘piggyback'’ on state-of-the-art
equipment. PrimeCo Personal Commuas., L.P. v Vil-
lage of Fox Lake (1998, ND IlI) 26 F Supp 2d 1052,
reconsideration den, motion den, vacated, dismd
(1999, ND 1I1) 35 F Supp 2d 643.

Although 47 USCS § 332(c)(7)(B)(ii) requires lo-
cal governments to act on applications for personal
wireless service facilities within reasonable time, stat-
ute was not intended to give preferential treatment to
personal wireless service industry in processing re-
quests or to subject their requests to any but generally
applicable time frames for zoning decision. National
Telcomm. Advisors v Board of Selectmen (1998, DC
Mass) 27 F Supp 2d 284.

Township was pot entitled to discovery period
before District Court’s decision as to whether denial
of variance for erection of personal wireless service

facility violated 47 USCS § 332(c)(7), even though
record was not made before township zoning hearing

104
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state environmental quality review law in order to
stop erection of telecommunications tower is mis-
placed, where 47 USCS § 332(c)(7)(B) forbids locali-
ties from prohibiting or unreasonably delaying provi-
because
environmental review procedures, invoked here in at-
tempt to tie up wireless providers in hearing process,
are preemptad. Lucas v Planning Bd. (1998, SD NY)

Zoning authority's denial of special permit for 150-

services cell site did not constitute prohibition of

functionally equivalent services; additionally, pro-
vider of wireless telecommunication services does not
have right to construct any and all towers that it, in
its business judgment, deems necessary to compete -
effectively with other providers. Sprint Spectrum,
L.P. v Willoth (1999, CA2 NY) 176 F3d 630.

by issuing final decision on cellular telecommunica-
tions service provider's petition for special-use permit
to build cellular communications tower approximately
6 months after provider filed petition, despite fact that
county had rendered final decisions on 9 similar
requests within 3 months, where nothing in record

board on applicant’s claim under statuté, where pey

court in discharging its duties, any newly discovereg
evidence could not have possibly formed basis fp
denial of requested relief, and affording period n[J
discovery would simply have permitted township tg
retroactively justify its decision or lack thereof. APT} S
Pittsburgh Ltd. Pshp. v Penn Twp. (1998, WD Pa) 3)
F Supp 2d 793, judgment entersd (1998, WD Pa)
1998 US Dist LEXIS 21726.

Parish council, which had approved applications by
same cellular communications provider to build 3
other cellular phone towers, did not violate 47 USCS
§ 332(c)(7)(B)(i) by denying zoning request to build
2 additional towers at particular locations. Bellsouth
Mobility, Inc. v Parish of Plaquemines (1999, ED La)
40 F Supp 2d 372.

State public service commission is ordered to issue
certificate authorizing construction of 199-foot cellu.
lar communications tower, where only opposition to
tower in mostly undeveloped wooded area was per-

sonal opinion of one neighbor, because commission’s{

decision to require further investigation fails to meet
substantial evidence requirement. Telespectrum, Inc.
v PSC (1999, ED Ky) 43 F Supp 2d 755.

One-word, rubber-stamped dznial by local zoning

board of request to construct wireless communica- ¢

tions facility did not satisfy requirement of 47 USCS
§ 332(c)X(7)(B)(iii) that local government decision de-
nying request to construct personal wireless service
facilities must be in writing and supported by substan-
tial evidence in record. AT&T Wireless PCS v

Winston-Salem Zoning Bd. of Adjustment (1998, MD
NC) 11 F Supp 2d 760.

4. Frequency assignment coordination

FCC did not improperly deny petitioners finder's
preference requests regarding certain private mobile
land radio stations by concluding that petitioners had
failed to prove that target licensees were not in
substantial accordance with their authorized coordi-*
nates, since broadcast station in question was within
1.6 kilometers (one mile) of its authorized coordi-
nates. Cassell v FCC (1998, App DC) 154 F3d 478.

5. Regulation of mobile service

Town's denials of cellular telephone service pro- .
vider's requests for special permits were not sup-
ported by substantial evidence, and therefore, town
violated Telecommunications Act of 1996 (47 USCS .
§ 332) by denying permits to build cell sites; further,
injunction ordering town to issue permits was appro-
priate remedy. Cellular Tel. Co. v Town of Oyster
Bay (1999, CA2 NY) 166 F3d 490.

Local governments may reasonably tdke location of
telecommunications tower into consideration when
deciding whether to require more probing inquiry and
whether to approve application for construction of
wireless telecommunications facilities, even though _
this may result in discrimination between providers of

.3
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County complied with 47 USCS § 332(c)X7)(B)(ii)

AAPIBde 0 shisne

Fae Taman

ngge
proce

f zonin|

than
provi¢
cem‘.l‘
linois
963 F
Tov

§33

For
of estd

§ 335

Sec
able
mass ¢

§ 336
(a) C
televi
¢!
iss
aq

Q2
su
est
(b) C
missid
1
usq

- de
2
as|
brg

@3

as
an{

[4
pu

“
Lt_;
tio
ang
5)
est
() Re
perso
holds
licenss
Surren;
regula
@r



TeLEGRAPHS, TELEPHONES, ETc

board on applicant’s claim under statute, where per.
mitting additional period of discovery would not ajg
court in discharging its duties, any newly discoversg
evidence could not have possibly formed basis fo
denial of requested relief, and affording period of

discovery would simply have permitted township t
retroactively justify its decision or lack thereof. APT
Pittsburgh Ltd. Pshp. v Penn Twp. (1998, WD Pa) 3;
F Supp 2d 793, judgment entered (1998, WD Py
1998 US Dist LEXIS 21726.

Parish council, which had approved applications by
same cellular communications provider to build 3
other cellular phone towers, did not violate 47 USCSs
§ 332(c)(7)(B)(i) by denying zoning request to build
2 additional towers at particular locations, Bellsouth
Mobility. Inc. v Parish of Plaquemines (1999, ED La)
40 F Supp 2d 372.

State public service commission is ordered to issue
certificate authorizing construction of 199-foot cellu-
lac communications tower, where only opposition to
tower in mostly undeveloped wooded area was per-
sonal opinion of one neighbor, because commission's
decision to require further investigation fails to meet
substantial evidence requirement. Telespectrum, Inc.
v PSC (1999, ED Ky) 43 F Supp 2d 755,

One-word, rubber-stamped denial by local zoning
r0ard of request to construct wireless communica.
ions facility did not satisfy requirement of 47 USCS
$332(c)(7)B)(iii) that local government decision de-
ying request to construct personal wireless service
acilities must be in writing and supported by substan-
al evidence in record. AT&T Wireless PCS v

vinston-Salem Zoning Bd. of Adjustment (1998, MD
‘C) 11 F Supp 2d 760.

Frequency assignment coordination

FCC did not improperly deny petitioners finder's
eference requests regarding certain private mobile
nd radio stations by concluding that petitioners had
iled to prove that target licensees were not in
bstuntial accordance with their authorized coordi-
tes, since broadeast station in question was within
) kilometers (one mile) of its authorized coordi-
‘es. Cassell v FCC (1998, App DC) 154 F3d 478,

Regulation of mobile service

Town's denials of cellular telephone service pro-
er's requests for special permits were not sup-
ted by substantial evidence, and therefore, town
lated Telecommunications Act of 1996 (47 USCS
32) by denying permits to build cell sites: further,
nction ordering town to issue permits was appro-
te remedy. Cellular Tel. Co. v Town of Opyster
(1999, CA2 NY) 166 F3d 490.
ocal governments may reasonably take location of
‘ommunications tower into consideration when
ding whether to require more probing inquiry and
ther to approve application for construction of
less telecommunications facilities, even though
nay result in discrimination between providers of
ionally equivalent services; additionally, pro-
*of wireless telecommunication setvices does not
right to construct any and all towers that it, in
1siness judgment, deems necessary to compete
ively with other providers. Sprint Spectrum,
7 Willoth (1999, CA2 NY) 176 F3d 630.
unty complied with 47 USCS § 332(c)(7)(B)(ii)
iuing final decision on cellular telecommunica-
service provider's petition for special-use permit
Id cellular communications tower approximately
ths after provider filed petition, despite fact that
* had rendered final decisions on 9 similar
ts within 3 months, where nothing in record

Wre OR Rapio COMMUNICATION

that county simply ignored or refused to
suség:sss[eirovider's riquest, county's planning and
rnintr department issued its first report shgh'tly more
m;n one month after provider filed petition, and
rovider did not object to several continuances anld
qenerally took permissive approach to schedulmg.él-
fnois RSA No. 3 v County of Peoria (1997, CD Iil)
963 F Supp 732.

47 USCS § 336

§ 332(c)(NBXIIN by generall_y disfgwfgnng ap-
proval of personal wireless service facﬂmes.m all
residential zones instead of adhering to polgcy of
considering each petition on case-by-case basgs.. pc-
cause commission’s policy had effe?t of ‘pmhlbmng
provision of personal wireless services in northex:n
portion of town. Smart SMR v Zoning Comm'n
(1998, DC Conn) 995 F Supp 52.

Town zoning commission violated 47 USCS
:§333.  Willful or malicious interference
INTERPRETIVE NOTES AND DECISIONS

f
urposes of 47 USCS § 333, bprden of proo
ofi‘;:agli;?\ing licensee's intent to deliberately cause

alicious interference rests on FCC. Re Capitol Ra-
$oti:l:aphone, Inc., FCC FCC96R-1 (adopted 2/9/96).

§335. Direct broadcast satellite service obligations
RESEARCH GUIDE
o Rt Lion (R Ct. 1794 (1969) in winter: first
i ion Broadcasting Co v. FCC, 89 8. Ct . :
?ﬂ?gi‘dli:gt [;?dn e[(ﬁi(i‘ ;;loot:ction concems in the allocation of direct broadeast satellite public
interest channels, 6 Commlaw Conspect 185, Summer 1998,

INTERPRETIVE NOTES AND DECISIONS

Section 25 of 1992 Act (47 USCS § 335) is reason-  First Amendment\;}ights oé ?ir:gitnt;:::ic&t sz;ﬁteéln:
cans ot ic interest in diversified rovidecs. Time Warner Enl . LP.
¢ means sing public interest in diversifie p air
?:i:an:::'::;\?x;?cﬁ?:n; 5n§‘thc_refore does not violate  FCC (1996, App DC) 93 F3d 95

§336. Broadcast spectrum flexibility

ision services, the Commission— . o sach
tele(vll;‘lghouid limit the initia} eligibility for such licenses to persons Itctimc, :irr?ii ttct)xec ::sttemct such
issuance, are licensed to operate a television broadcast station or hold a p
tation (or both); and . ‘ . r
?25) shall (adopt regulations that allow the holders of such licenses to :)fﬁ:hsvt.lhceh a‘f;lliléa{r):tec:‘-
supplementary serzices on designated frequencies as may be consisten p
, convenience, and necessity. . ' . N
(b)e(sitontems of regulations. In prescribing the regulations required by subsection (a), the Co
(-]
ission shall— . e
mlsfic)) only permit such licensee or permittee to offer ancﬂ'latry tor 'st‘.;]pggzrrtx::}tli% os:)rlv:)crefn :aft }:od
ices is consistent wi g
ignated frequency for such services is ¢ 1t nolo
gseigga?egeg;gg‘e Comrcrllissioi’l for the provision of advanced' television §ew1c§s:f S
(23)5 ﬁmit the broadcasting of ancillary or s;upplementar_y ::r;/;gfsd?:adﬁis;ﬁn;;% nitgz?x encies so
i i television services, ding hig
avoid derogation of any advanced tele . ing
gsrot:dcasts, that the Commission may require using Sl{ch frequenc;les,c e cesulations
3) apply to any other ancillary or supplementary service such of t ; o miss excep‘t:' lations
(as ar%pa};)plicable to the offering of analogous serv;ches ltJy any %te Zrnger on, exeept that no
i ights to carria,
i ntary service shall have any rig C g . 1 61
E[ltril’c/:ﬂ{,ra?élgr §s %%%Ieg:eﬂﬂy or be deemed a multichannel video programming distributor for
i 628]; _ o
urposes of section 628 {47 USCS § 8l P
?4)rpadopt such technical and other reqmrergents aj :nla}g il:ieorr:esc:::g ogneapgrrlzgnaz e i
i i ele ,
ity of the signal used to provide advance : L regule
?:ngltlﬁlaltztiopulate tﬁ’e minimum number of hours per day that such signal must be trans
i ic inter-
?;)dprescribe such other regulations as may be necessary for the protection of the publi
est, convenience, and necessity. . 1 telovision services to
’ i issi license for advanced tele :
cense. If the Commission grants a d :
(©) Rec&vair};s"gfl lthe date of such issuance, is licensed to operate a tﬂﬁvﬁwn brgzgg?:ito 3&::;08:; gh
ﬁegflzna el:rrﬁt to construct such a station (or both), the Cor-nx.mzlsx]qn i s: }'1ealsd aby ndition of such
1'0 se liequire that either the additional license or the origin 1cl:)e e e o
slgfrr;nd'ered to the Commission for reallocation or reassignment (or both) p
EZ%UILTB;;Z interest requirement. Nothing in this section shall be ponstrued as relieving a televi-
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conduct comparative hearing to determine which

of 2 competing license applicants would best serve

public interest; § 331 has displaced normal proce-
dures for channel reallocation as well as normal
procedures for issuing licenses, including require-
ment of comparative hearing; no due process vio-
lations occur when Commission applies § 331 to
deprive applicant of comparative hearing. Multi-
State Communications, Inc. v FCC (1984) 234 US
App DC 285, 728 F2d 1519, cert den (1984) 469
US 1017, 83 L Ed 2d 358, 105 S Ct 431.

Res judicata bars television station license appli-
cant’s action to have 47 USCS § 33! declared un-
constitutional, where challenged provision became
law in midst of and mooted applicant's compara-

§ 332. Mobile services

47 USCS § 332

tive hearing proceeding before Federal Communi-
cations Commission (FCC), by which it might
have acquired license to operate New York station,
and allowed New York station owner to move
station to New Jersey and acquire new license
without opposition because New Jersey had no
television service, because circuit court previously
ruled on provision’s effect and FCC's application
of provision to preclude applicant’s efforts to ob-
tain New York station license did not unlawfully
deprive applicant of due process rights in appli-
cant's former suit against FCC. Multi-State Com-
munications, Inc. v United States (1986, SD NY)
648 F Supp 1203.

~CcC

(a) Factors which Comrmsswn must consider. In takmg actions to manage
the spectrum to be made available for use by the private mobile services, the
Commission shall consider, consistent with section 1-of this Act [47 USCS

§ 151), whether such actions will—

(1) promote the safety of life and property;
(2) improve the efficiency of spectrum use and reduce the regulatory

burden upon spectrum users, based upon sound engineering principles,’

user operational requirements, and market-place demands;
(3) encourage competition and provide services to the largest feasible

number of users; or

(4) increase interservice sharing opportunities between private mobile ser-

vices and other services.

0,£ (b) Advisory coordinating committees. (1) The Commission, in coordmatmg

A
il W e o 1

the assignment of frequencies to stations in the private mobile services and
in the fixed services (as defined by the Commission by rule), shall have
authority to utilize assistance furnished by advisory coordinating commit-
tees consisting of individuals who are not officers or employees of the
Federal Government.

(2) The authority of the Commission established in this subsection shall
not be subject to or affected by the provisions of part III of title 5, United
.States Code [5 USCS §§ 2101 et seq.], or section 3679(b) of the Revised
Statutes (31 U.S.C. 665(b)).

(3) Any person who provides assistance to the Commission under this
subsection shall not be considered, by reason of having provided such as-
sistance, a Federal employee.

(4) Any advisory coordinating committee which furnishes assistance to
the Commission under this subsection shall not be subject to the provi-
sions of the Federal Advisory Committee Act [5 USCS Appx].

(c) Common carrier treatment of commercial and private mobile services;

state preemption; regulatory treatment of communications satellite
corporation; space segment capacity; foreign ownership. (1) Common
carrier treatment of commercial mobile services. (A) A person engaged
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in the provision of a service that is a commercial mobile service shall,
insofar as such person is so engaged, be treated as a common carrier
for purposes of this Act [47 USCS §§ 151 et seq.], except for such pro-
visions of title IT [47 USCS §§ 201 et seq.] as the Commission may
specify by regulation as inapplicable to that service or person. In
prescribing or amending any such regulation, the Commission may not
specify any provision of section 201, 202, or 208 [47 USCS § 201, 202,
or 208], and may specify any other provision only if the Commission
determines that—
(i) enforcement of such provision is not necessary in order to ensure
that the charges, practices, classifications, or regulations for or in
connection with that service are just and reasonable and are not
unjustly or unreasonably discriminatory;
(ii) enforcement of such provision is not necessary for the protection
of consumers; and
(iii) specifying such provision is consistent with the public interest.
(B) Upon reasonable request of any person providing commercial
mobile service, the Commission shall order a common carrier to estab-
lish physical connections with such service pursuant to the provisions
of section 201 of this Act [47 USCS § 201]. Except to the extent that
the Commission is required to respond to such a request, this subpara-
graph shall not be construed as a limitation or expansion of the
Commission’s authority to order interconnection pursuant to this Act
[47 USCS §§ 151 et seq.].
(C) The Commission shall review competitive market conditions with
respect to commercial mobile services and shall include in its annual
report an analysis of those conditions. Such analysis shall include an
identification of the number of competitors in various commercial
mobile services, an analysis of whether or not there is effective compe-
tition, an analysis of whether any of such competitors have a dominant
share of the market for such services, and a statement of whether
additional providers or classes of providers in those services would be
likely to enhance competition. As a part of making a determination
with respect to the public interest under subparagraph (A)(iii), the
Commission shall consider whether the proposed regulation (or amend-
ment thereof) will promote competitive market conditions, including
the extent to which such regulation (or amendment) will enhance com-
petition among providers of commercial mobile services. If the Com-
mission determines that such regulation (or amendment) will promote
competition among providers of commercial mobile services, such de-
termination may be the basis for a Commission finding that such
regulation (or amendment) is in the public interest.
(D) The Commission shall, not later than 180 days after the date of
enactment of this subparagraph [Aug. 10, 1993], complete a rulemaking
required to implement this paragraph with respect to the licensing of
personal communications services, including making any determina-
tions required by subparagraph (C).
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(2) Non-common carrier treatment of private mobile services. A person
engaged in the provision of a service that is a private mobile service shall
not, insofar as such person is so engaged, be treated as a common carrier
for any purpose under this Act [47 USCS §§ 151 et seq.]. A common
carrier (other than a person that was treated as a provider of a private
land mobile service prior to the enactment of the Omnibus Budget
Reconciliation Act of 1993 [Aug. 10, 1993]) shall not provide any dispatch
service on any frequency allocated for common carrier service, except to
the extent such dispatch service is provided on stations licensed in the
domestic public land mobile radio service before January 1, 1982. The
Commission may by regulation terminate, in whole or in part, the prohi-
bition contained in the preceding sentence if the Commission determmes
that such termination will serve the public interest.

(3) State preemption. (A) Notwithstanding sections 2(b) and 221(b) [47
USCS §§ 152(b) and 221(b)], no State or local government shall have
any authority to regulate the entry of or the rates charged by any
commercial mobile service or any private mobile service, except that
this paragraph shall not prohibit a State from regulating the other terms
and conditions of commercial mobile services. Nothing in this subpara-
graph shall exempt providers of commercial mobile services (where
such services are a substitute for land line telephone exchange service
for a substantial portion of thé communications within such State) from
requirements imposed by a State commission on all providers of
telecommunications services necessary to ensure the universal availabil-
ity of telecommunications service at affordable rates. Notwithstanding
the first sentence of this subparagraph, a State may petition the
Commission for authority to regulate the rates for any commercial
mobile service and the Commission shall grant such petition if such
State demonstrates that—

(i) market conditions with respect to such services fail to protect

subscribers adequately from unjust and unreasonable rates or rates

that are unjustly or unreasonably discriminatory; or

(it) such market conditions exist and such service is a replacement

for land line telephone exchange service for a substantial portion of

the telephone land line exchange service within such State.
The Commission shall provide reasonable opportunity for public com-
ment in response to such petition, and shall, within 9 months after the
date of its submission, grant or deny such petition. If the Commission
grants such petition, the Commission shall authorize the State to
exercise under State law such authority over rates, for such periods of
time, as the Commission deems necessary to ensure that such rates are
just and reasonable and not unjustly or unreasonably discriminatory.
(B) If a State has in effect on June 1, 1993, any regulation concerning
the rates for any commercial mobile service offered in such State on
such date, such State may, no later than 1 year after the date of
enactment of the Omnibus Budget Reconciliation Act of 1993 [Aug.
10, 1993], petition the Commission requesting that the State be autho-
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rized to continue exercising authority over such rates. If a State files
such a petition, the State’s existing regulation shall, notwithstanding
subparagraph (A), remain in effect until the Commission completes all
action (including any reconsideration) on such petition. The Commis-
sion shall review such petition in accordance with the procedures
established in such subparagraph, shall complete all action (including
any reconsideration) within 12 months after such petition is filed, and
shall grant such petition if the State satisfies the showing required under
subparagraph (A)(i) or (A)(ii). If the Commission grants such petition,
the Commission shall authorize the State to exercise under State law
such authority over rates, for such period of time, as the Commission
deems necessary to ensure that such rates are just and reasonable and
not unjustly or unreasonably discriminatory. After a reasonable period
of time, as determined by the Commission, has elapsed from the issu-
ance of an order under subparagraph (A) or this subparagraph, any
interested party may petition the Commission for an order that the
exercise of authority by a State pursuant to such subparagraph is no
longer necessary to ensure that the rates for commercial mobile services
are just and reasonable and not unjustly or unreasonably discrimina-
tory. The Commission shall provide reasonable opportunity.for public
comment in response to such petition, and shall, within 9 months after
the date of its submission, grant or deny such petition in whole or in
part. ‘ ,
(4) Regulatory treatment of communications satellite corporation. Noth-
ing in this subsection shall be construed to alter or affect the regulatory
treatment required by title IV of the Communications Satellite Act of
1962 [47 USCS §§ 741 et seq.] of the corporation authorized by title III
of such Act [47 USCS §§ 731 et seq.].
(5) Space segment capacity. Nothing in this section shall prohibit the o
Commission from continuing to determine whether the provision of space
segment capacity by satellite systems to providers of commercial mobile '
services shall be treated as common carriage.
(6) Foreign ownership. The Commission, upon a petition for waiver filed
within 6 months after the date of enactment of the Omnibus Budget
Reconciliation Act of 1993 [Aug. 10, 1993], may waive the application of -
section 310(b) [47 USCS § 310(b)] to any foreign ownership that lawfully
existed before May 24, 1993, of any provider of a private land mobile ser-
vice that will be treated as a common carrier as a result of the enactment

of the Omnibus Budget Reconciliation Act of 1993, but only upon the
following conditions:

(A) The extent of foreign ownership interest shall not be increased
above the extent which existed on May 24, 1993.

(B) Such waiver shall not permit the subsequent transfer of ownership
to any other person in violation of section 310(b) [47 USCS § 310(b)].

(d) Definitions. For purposes of this section—
(1) the term “commercial mobile service’” means any mobile service (as
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defined in section 3(n) [47 USCS § 153(n)]) that is provided for profit and
makes interconnected service available (A) to the public or (B) to such
classes of eligible users as to be effectively available to a substantial portion
of the public, as specified by regulation by the Commission;

(2) the term “interconnected service” means service that is interconnected
with the public switched network (as such terms are defined by regulation
by the Commission) or service for which a request for interconnection is
pending pursuant to subsection (c)(1)(B); and

(3) the term “‘private mobile service’” means any mobile service (as defined
in section 3(n) [47 USCS § 153(n)]) that is not a commercial mobile ser-
vice or the functional equivalent of a commercial mobile service, as
specified by regulation by the Commission.

(June 19, 1934, ch 652, Title ITI, Part I, § 332 [331], as added Sept. 13, 1982,
P. L. 97-259, Title 1, § 120(a), 96 Stat. 1096; Oct. 5, 1992, P. L. 102-385,
§ 25(b), 106 Stat. 1502; Aug. 10, 1993, P. L. 103-66, Title VI, § 6002(b)(2)(A),
107 Stat. 393.)

HISTORY; ANCILLARY LAWS AND DIRECTIVES

References in text:

“Section 3679(b) of the Revised Statutes , referred to in subsec. (b)(2),
which appeared as 31 USCS § 665(b), was repealed by Act Sept. 13,
1982, P. L. 97-258, §5(b), 96 Stat. 1068, which Act enacted Title 31 as
positive law. Similar provisions appear as 31 USCS § 1342,

The “Omnibus Budget Reconciliation Act of 1993”, referred to in
subsec. (c}(2), (3)(B), and (6), is Act Aug. 10, 1993, P. L. 103-66, 107
Stat. 312. For full classification of this Act, consult USCS Tables
volumes.

Amendments:

1993. Act Aug. 10, 1993 (effective and applicable as provided by
§ 6002(c) of such Act, which appears as a note to this section), in the
section heading, deleted “Private land” preceding ‘‘mobile services™; in
subsec. (a), in the introductory matter and in para. (4), deleted “land”
preceding “mobile services”; in subsec. (b)(1), deleted *land” preceding
“mobile services”; and substituted subsecs. (c) and (d) for former subsec.
(c) which read:

(c)(l) For purposes of this section, private land mobile service shall
include service provided by specialized mobile radio, multiple licensed
radio dispatch systems, and all other radio dispatch .systems, regard-
less of whether such service is provided in discriminately to eligible
users on a commercial basis, except that a land station licensed in
such service to multiple licensees or otherwise shared by authorized
users (other than a nonprofit, cooperative station) shall not be
interconnected with a telephone exchange or interexchange service or
facility for any purpose, except to the extent that (A) each user obtains
such interconnection directly from a duly authorized carrier; or (B)
licensees jointly obtain such interconnection directly from a duly au-
thorized carrier.

*“(2) A person engaged in private land mobile service shall not, insofar
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APPEAL OF STAFF APPROVAL APPLICATION NO. 2000-09 - PACIFIC
BELL WIRELESS - OTT FARMS

Request to locate a 54' high monopole tower, two microwave dishes and
two equipment cabinets on a portion of a 46-acre parcel. The property
is located on 5243 Paradise Road, southwest of Modesto. The pole and
facilities would be located near the northwest corner of Paradise Road
and Stone Avenue.

APN: 017-06-10

Staff report: Bob Kachel Recommends DENIAL.

Public hearing opened.

OPPOSITION: Chuck Johnson, representing Pacific Bell; Alex Getzy,
representing Pacific Bell, 8559 Summer Knoll Way, Elk Grove, California;
and Tony Ott, property owner, 5243 Paradise Road, Modesto.
FAVOR: Jane Meily, 1816 Stone Road, Modesto; John Kidd, 4506
California Avenue, Modesto; Rosemary Ott, 2843 Bancroft Road,
Modesto; Marika Morrison, 5461 Paradise Road, Modesto; Levoy Wright,
2612 lowa Avenue, Modesto; Margaret Wright, 2612 lowa Avenue,
Modesto; Nick C. Blom, 2612 lllinois Avenue, Modesto; and Sharon
McCarthy, 5236 California Avenue, Modesto.

Public hearing closed.

Wetherbee/McWilliams, Unanimously, DENIED.
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